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                                            LEGAL OPINION SUMMARY TABLE 

DENMARK ("DK") 

Date: 8 November 2022 Version: 1.0 

Prepared by: Kromann Reumert  

Coverage: EFET Gas, EFET Electricity 

 

This summary table does not form part of the opinion and is given for the purposes of convenience only 
 

Types of Counterparty 
What types of counterparty are covered by 
the opinion? 

Types of Danish Parties covered by this opinion 
are listed in Schedule A. The Danish Party can be 
a Financial Entity (see definitions) or a Non-Finan-
cial Entity (see definitions). 
 

See section 1.4 and 
Schedule A.  
For definitions, see sec-
tion 1.3. 

Types of Transaction 
What types of transaction are eligible for 
close-out netting? 

Most Commodity Transactions (i.e. when qualify-
ing as Relevant Financial Obligations). 

See section 1.5 of the 
opinion, and sections 
2.3-2.5 of Schedule B. 

Automatic Termination 
Does the opinion require or recommend that 
automatic early termination applies to a 
counterparty organised in DK? 
 

No See section 3.1.1.2. 

Early termination provision 
Is the early termination provision of the 
Agreement enforceable in DK? 
 

Yes, in respect of Relevant Financial Obligations, 
the early termination provision of the Agreement 
will be enforceable against a bankruptcy estate of 
a Danish Party (whether or not Automatic Termi-
nation applies), and also against a Danish Party 
not being insolvent. 
 

See sections 
3.1.1.2(b), 3.1.1.3(b), 
3.1.2.2, 3.1.2.3, and 
3.1.3 
See also text sum-
mary in section 1.2. 
 

Close-out netting 
Is the close-out netting provision of the 
Agreement enforceable in a local insol-
vency in DK? 
 

Yes, in respect of Relevant Financial Obligations, 
the close-out netting provision of the Agreement 
will be enforceable against a bankruptcy estate of 
a Danish Party. 

 

See section 3.1.1.4. 

Characterization of collateral 
Would laws of DK characterize transfer of 
collateral as effecting an unconditional 
transfer of ownership or is there risk of re- 
characterizing such transfer as creating a 
security interest? 
 

Yes, Danish law respects that a financial collateral 
arrangement may include transfer of title as a 
valid form of posting financial collateral (e.g. cash 
credited to the Transferee's account) in relation to 
act of perfection and realisation of the collateral. 

See section 3.3.2 

Further action required 
Is any action required to ensure that own-
ership title continues to rest with Party B? 
 

No See sections 3.3.3 
and 3.3.8. 

Amendments necessary 
Are there any recommended amend-
ments to the standard documents? 
 

In order to preserve termination and close-out net-
ting rights, where applicable: No. 

 

Other remarks 
Does the opinion specify issues that you 
deem to be of specific interest in negotiat-
ing an agreement with a counterparty in 
DK? 

If Agreement is from before 3 January 2018, agree 
that the close-out netting and financial collateral 
rules in the Capital Markets Act shall apply. 
 
Consider exclusive English jurisdiction if the Agree-
ment is subject to English law and jurisdiction. 

See section 2(o). 
 
 
 
See section 3.9.  
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EFET GENERAL AGREEMENT AGREEMENTS CONCERNING THE DELIVERY AND AC-
CEPTANCE OF NATURAL GAS AND OF ELECTRICITY, RESPECTIVELY, AND RE-
LATED COLLATERAL ARRANGEMENT - DANISH LAWEFET'S  

Dear Sirs, 
Dear Sirs, 

 
We have been asked to provide a legal opinion in respect of matters of Danish law in con-
nection with specific questions detailed in your e-mail dated 19 January 2018 11 July 2022 

and the thereto attached instruction letter regarding enforceability of close-out netting and 
the validity and enforceability of collateral arrangements and other related issues under the 
EFET General Agreement Agreements Concerning the Delivery and Acceptance of Electric-

ity and of Natural Gas, respectively. 
 
This opinion incorporates the new Danish Act on Capital Markets (Lov om kapitalmarkeder) 

which entered into force on 3 January 2018. The Act on Capital Markets was adopted by the 
Danish Parliament on 8 June 2017 and includes inter alia provisions implementing MiFID II 
(as defined below) and changes to the scope of financial obligations which can be included 

in close-out netting under Danish law. Due to the Danish close-out netting rules being in-
serted in a new act there will in this opinion be changes to all references to these rules previ-
ously regulated in the Danish Securities Trading Act, even though there are only minor other 

changes than the MiFID II-implementation and the amended close-out netting scope, as 
mentioned. 
This opinion is limited to law applicable in Denmark excluding Greenland and the Faroe Is-

lands. 
 
The specific questions you have asked us to address are set out in section 3 below in italics 

followed by our analysis, conclusions and any specific assumptions and qualifications. In 
addition, we have made the general assumptions set out in section 2 below and our opinion 
is subject to the general qualifications set out in section 4 below. 

 
We have not considered any tax, VAT or duty issues. 
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1. INTRODUCTION 

1.1 Scope of Review and Summary 
1.1 1.1.1Scope of Review 

1.1.1 We have reviewed (the English versions of) the following documents related to electricity (printed from 

www.efet.org or received from EFET): 

(a) a)EFET General Agreement Concerning the Delivery and Acceptance of Natural Gas Electricity (version 
2.0(a), published 11 May 2.1(a), dated 21 September 2007) (the "Electricity Agreement"). 

b) EFET General Agreement Concerning the Delivery and Acceptance of Natural Gas (version 2.0, pub-

lished 6 January 2003). 

(b) c)EFET Credit Support Annex to the EFET General Agreement Concerning the Delivery and Acceptance 
of Electricity (Version 2.0version 2.1, published May 2010dated 20 December 2000). 

d) EFET Credit Support Annex to the General Agreement (Version 1.0, published 5 April 2002) (the "Credit 
Support Annex"). 

(c) e)EFET Allowances Appendix (Gas) to Change Letter to amend § 14 (VAT and Taxes) of the EFET Gen-
eral Agreement Concerning the Delivery and Acceptance of Natural Gas Electricity (Version 3.01.0, pub-

lished 3 April 2012) (the "Allowances Appendix").16 December 2013).  

(d) Change Letter to amend § 14 (VAT and Taxes) of the EFET General Agreement Concerning the Delivery 
and Acceptance of Electricity (Version 2.0, published 1 October 2015). 

(e) EFET Allowances Appendix to the General Agreement Concerning the Delivery and Acceptance of Elec-
tricity (Version 5.0, published February 2018). 

(f) EFET Allowances Appendix (Power) to the General Agreement Concerning the Delivery and Acceptance 

of Electricity (Version 6.1, published 4 November 2021) (the "Electricity Allowances Appendix"). 

f) EFET Allowances Appendix (Gas) to the General Agreement Concerning the Delivery and Acceptance of 

Natural Gas (Version 2.0, published 17 July 2008). 

g) EFET Amendment Letter to the Allowances Appendix Version 2.0 (Version 2.0, published 3 April 2012). 

(g) h)EFET Allowances Appendix (Gas) to the General Agreement Concerning the Delivery and Acceptance 
of Natural Gas (Version EFET French Capacity Certificates Appendix (Version 1.0, published March 
20062013). 

(h) EFET GTMA Appendix to the General Agreement Concerning the Delivery and Acceptance of Electricity 

(Version 2.1, published 20 December 2000 and Version 2.1(a) published 21 September 2007) (Version 
1.0, published 11 September 2009).  
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(i) EFET EECS Certificates Appendix to the EFET General Agreement Concerning the Delivery and Ac-
ceptance of Electricity (Version 1.0, published 14 December 2013). 

(j) EFET EECS Certificate & National Scheme Certificate Appendix to the EFET General Agreement Con-
cerning the Delivery and Acceptance of Electricity (Version 1.1 (b), published 4 November 2021). 

(k) UK ETS Allowances Appendix (Power) (Version 1.0, published July 29, 2021. 

1.1.2 We have reviewed (the English versions of) the following documents related to natural gas (printed from 
www.efet.org or received from EFET): 

(a) i)EFET VAT Annex for use with the EFET General Agreement Concerning the Delivery and Acceptance 

of Natural Gas (Version 1.0version 2.0(a), published November 2005). 11 May 2007) (the "Gas Agree-
ment"). 

(b) j)EFET VAT Annex for use with the EFET General Agreement Concerning the Delivery and Acceptance 

of Natural Gas (Version 1.0version 2.0, published 20 November 20056 January 2003). 

(c) k)EFET Sample Amendment Agreement to § 14 (VAT and Taxes), the definitions of "Other Tax" and 
"Zero-Rated" in Annex 1, and the Election Sheet to the EFET General Agreement Concerning the De-

livery and Acceptance of Natural Gas (Version 1.0, published July 2007). 

(d) l)EFET Sample Amendment Agreement to § 8 (Remedies for Failure to Deliver and Accept the Contract 
Quantity) of the EFET General Agreement Concerning the Delivery and Acceptance of Natural Gas 

(Version 1.0, published October 2005). 

(e) Change Letter to amend § 14 (VAT and Taxes) of the EFET General Agreement Concerning the Deliv-
ery and Acceptance of Natural Gas (Version 1.0, published 16 December 2013). 

(f) EFET Allowances Appendix (Gas) to the General Agreement Concerning the Delivery and Acceptance 
of Natural Gas (Version 5.1, published 4 November 2021) (the "Gas Allowances Appendix"). 

(g) EFET Allowances Appendix (Gas) ("Phase IV (Gas) Appendix") to General Agreement Concerning the 

Delivery and Acceptance of Gas Version 2.0(a)/May 11, 2007 (Version 4.0 published on 28 February 
2018). 

(h) m)EFET PVB Appendix Version 1.0 EFET IBP Appendix to the EFET General Agreement Concerning 

the Delivery and Acceptance of Natural Gas 2.0(a) (Version 1.0, published 19 September 2016) (Eng-
lish language version/4 December 2017). 

(i) n)EFET PSV PVB Appendix to the EFET General Agreement Concerning the Delivery and Acceptance 

of Natural Gas (Version 1.02.0, published January 2007), (English language version27 March 2020). 

(j) o)Austrian VTP Appendix to the EFET General Agreement concerning the Delivery and Acceptance of 
Natural Gas 2.0(a) [(Version 2.0, published 20 September 2013). 

(k) p)EFET TTF Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of 
Natural Gas (Version 4.0, published 26 May 2014). 
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(l) q)EFET TTF TVB Appendix to the EFET General Agreement Concerning the Delivery and Acceptance 
of Natural Gas (Version 3.0, published April 2011).1.0 - 29 May 2020). 

r) EFET TTF Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of Natural 

Gas (Version 2.0, published on 14 July 2006).  

s) EFET TTF Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of Natural 

Gas (Version 1.0, published on 1 June 2004).  

(m) t)EFET PEG Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of 
Natural Gas (Version 3.0, published 30 March 20154.0/October 2018). 

u) EFET PEG Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of Natu-

ral Gas (Version 2.0, published 31 March 2008). 

(n) v)EFET PEG EFET Polish VP Appendix to the EFET General Agreement Concerning the Delivery and 
Acceptance of Natural Gas (Version 1.0, published 15 14 December 20042013). 

(o) w)EFET ZBT 2004 Portuguese VTP Appendix to the EFET General Agreement Concerning the Delivery 
and Acceptance of Natural Gas (Version 1.0/ June 21, published June 20062021). 

(p) x)EFET ZBT 2012 Ukrainian Customs Warehouse Storage Appendix to the EFET General Agreement 

Concerning the Delivery and Acceptance of Natural Gas (Version 2.0, published 19 April 2013).1.0/May 
2021). 

(q) EFET Ukrainian Border Appendix to the EFET General Agreement Concerning the Delivery and Ac-

ceptance of Natural Gas (Version 1.0, published February 2020). 

(r) EFET Recommended Clauses for use with Ukrainian Counterparties, published February 2020. 

(s) y)EFET Zeebrugge Appendix to the EFET General Agreement Concerning the Delivery and Acceptance 

of Natural Gas (Version 1.0, published  4 December 2017). 

(t) zz)EFET UK 6:6 Beach Appendix to the EFET General Agreement Concerning the Delivery and Ac-
ceptance of Natural Gas (Version 1.0, published 2016). 

(u) aa)EFET UK 5:5 Beach Appendix to the EFET General Agreement Concerning the Delivery and Ac-
ceptance of Natural Gas (Version 1.0, published 7 September 2015). 

bb) EFET UK Beach Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of 

Natural Gas (Version 1.0, published 19 April 2013). 

(v) cc)EFET NBP Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of 
Natural Gas (Version 2.0, published 7 September 2015). 

(w) dd)EFET NBP Appendix Change Letter EFET Trading Hub Europe amendments to the EFET General 
Agreement Concerning the Delivery and Acceptance of Natural Gas (Version 1.0, published December 
2006)., published 26 July 2021. 

(x) UK ETS Allowances Appendix (Gas) (Version 1.0, published December 13, 2021). 
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1.1.3 We have reviewed (the English versions of) the following documents related to both natural gas and electricity 

(printed from www.efet.org or received from EFET): 

(a) ee)EFET Gaspool Appendix to EFET VAT Annex for use with the EFET General Agreement Concerning 
the Delivery and Acceptance of Natural Gas Version 2.0/January 6, 2003 and Version 2.0(a)/May 11, 
2007 (Version 1.1(a), published 1 March 2012).the EFET General Agreement Concerning the Delivery 

and Acceptance of Electricity Version 2.1/December 20, 2000 (Version 1.0, published 20 November 
2005). 

(b) Amendment Agreement IBOR Transition wording for General Agreements, CPPNA, PPA and Appen-

dices, published November 4, 2021. 

(c) EFET Credit Support Annex to the General Agreement (Version 1.0(a), published September, 2005). 

ff) EFET Gaspool Appendix to the EFET General Agreement Concerning the Delivery and Acceptance of 

Natural Gas Version 2.0/January 6, 2003 and Version 2.0(a)/May 11, 2007 ((Version 1.1, published 19 

May 2010) 

(d) gg)GUD Appendix EFET Credit Support Annex to the General Agreement (Version 2.0, published 31 
December 2008) (Version 1.0May, published September 20072010). 

(e) EFET Credit Support Annex to the General Agreement (Version 3.1, published November 4, 2021) (the 

"Credit Support Annex"). 

(f) Ratification Letter for Amendments to Covered Principal Agreements governed by English law concern-
ing the giving of notices as published by EFET on 13th October 2020. 

(g) Ratification Letter for Amendments to Covered Principal Agreements governed by German law con-
cerning the giving of notices as published by EFET on 13th October 2020. 

For purposes of section 3.5 (Confirmation Practices) additionally: 

 

(h) EFET Electronic Confirmation Agreement (published 20 March 2017).  

For purposes of section 3.6.3 (Core Provisions) only: 
 

(i) EFET Cross Product Payment Netting Agreement (Version 1, published 20 October 2005). 

(j) hh)EFET ITAB Appendix EFET Master Netting Agreement (Version 1.0, published 31 December 
2009June 2010). 

ii) EFET Gas Capacity Appendix (Fluxys/GRTgaz) (Version 1.0, published 31 December 2008). 

jj) EFET Polish VP Appendix to the General Agreement Concerning the Delivery and Acceptance of Natural 

Gas (version 1.0, published 14 December 2013). 

kk) EFET IBP Appendix (Version 1.0, published 4 December 2017). 

ll) Change Letter to amend § 14 (VAT and Taxes) of the EFET General Agreement Concerning the Delivery 

and Acceptance of Natural Gas (Version 1.0, published 16 December 2013). 

(The Agreement, the Credit Support Annex, the Allowances Appendix, the other documents listed above, and 
the Individual Contracts are hereinafter referred to together as the "Documents".) 
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For purposes of section 3.6 (Confirmation Practices) only: 
 

mm) Confirmation of Allowance Transactions (including AEUA, EUA, CER & ERU Transactions) (Fixed Price, 
Third Compliance Period (Phase 3) and Fixed Price, Second Compliance Period (Phase 2)) to the Allow-

ances Appendix to the EFET Gas Master Agreement (Version 2.0, published 3 April 2012). 

nn) Confirmation of Allowance Transactions (including EUA, CER & ERU Transactions) to the Allowances 
Appendix to the EFET Power Master Agreement or to the EFET Gas Master Agreement (Version 1.0, 6 

March 2008). 

 

For purposes of section 3.8.3 (Core Provisions) only: 

oo) EFET Cross Product Payment Netting Agreement (Version 1, published 20 October 2005). 

pp)EFET Master Netting Agreement (Version 1.0, published 25 June 2010) (the "Master Netting Agree-
ment"). 

(k) qq)CPMA Cross-Product Master Agreement (Version 1.0, published 16 February 2000) as amended by 
the EFET/IECA Commodities Schedule to the Cross-Product Master Agreement (Version 1.0, published 
23 June 2003),). 

(l) rr)EFET Cross-Product Credit Support Annex to the CPMA Cross-Product Mater Agreement (Version 

1.0, published 23 June 2003), and). 

(m) ss)EFET Credit Support Annex to the Master Netting Agreement (Version 1.0, published 1 February 
2011). 

1.1.2 Summary 

1.1.4 The Electricity Agreement (as defined in section 1.1.1(a)) and the Gas Agreement (as defined in section 

1.1.2(a)) are together referred to as the "Agreements". If the term "Agreement" is used it can be either or both 

of the Agreements. 

The Electricity Allowances Appendix (as defined in section 1.1.1(f)) and the Gas Allowances Appendix (as 

defined in section 1.1.2(f)) are together referred to as the "Allowances Appendices". If the term "Allowances 

Appendix" is used it can be either or both of the Allowances Appendices. 

The Agreements, the Credit Support Annex, the Allowances Appendices, the other documents listed above, 

and the Individual Contracts are hereinafter referred to together as the "Documents". 

1.2 Text summary of main conclusions on enforceability 

This text summary does not form part of the opinion and is given for the purposes of convenience only. 
 

Pursuant to the Capital Markets Act contracting parties can agree, with legal and binding effect for third parties 
(including a bankruptcy estate and other creditors), that financial obligations under the Agreement can be 
close-out netted upon the occurrence of an enforcement event. An "enforcement event" may be an event of 

default or other event agreed between the parties which gives a party the right to close-out net. Such event 
can be the commencement of insolvency proceedings of a party. The meaning of "financial obligations", which 
is the key term for the type of obligations which can be close-out netted, is set out in the Capital Markets Act 

and depends on the type of parties to the Agreement. 
 
When two parties, each being a Financial Entity or a Non-Financial Entity, have entered into the Agreement, 

the scope of "financial obligations" includes the following categories with relevance for this opinion and as fur-
ther described in this opinion: 
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• claims originating from trading in "financial instruments", and 
 

• "claims originating from agreements on energy products" 
 

(defined together as "Relevant Financial Obligations" in this opinion). 

 
Accordingly, claims under the Agreement which are Relevant Financial Obligations may be subject to close-
out netting under the Capital Markets Act.  

 
Therefore, based on the assumptions and subject to the qualifications set out in this opinion, our conclusion is 
that in respect of an Agreement between a Counterparty (being either a Financial Entity or a Non-Financial 

Entity) and a Danish Party, the early termination, the close-out netting, and the calculation and payment of one 
termination amount pursuant to the Agreement will in our view be enforceable against a bankruptcy estate of a 
Danish Party in respect of obligations which are Relevant Financial Obligations, and a choice of Automatic 

Termination will not change this conclusion.  

1.3 1.2Definitions 

Terms defined in each of the Agreement Agreements have the same meaning when used in this opinion re-
lated to the relevant Agreement, unless otherwise stated herein. In section 3.4 3.3 (Collateral) below, in addi-
tion to the terms in the Agreement Agreements or as stated herein, the capitalized terms shall have the same 

meaning as in the Credit Support Annex. 
 

In addition the following definitions are used in this opinion: 

 
"Agreements" has the meaning set forth in section 1.1.4; 
 

"Allowances Appendices" has the meaning set forth in section 1.1.4; 
 
"Bankruptcy Act" means the Danish Bankruptcy Act (konkursloven), Consolidated Act no. 11 of 6 January 

2014 775 of 3 May 2021 as amended; 
 
"BRRD Act" means the Danish Consolidated Act no. 24 of 4 January 2019 on restructuring and resolution of 

certain financial institutions (lov om restrukturering og afvikling af visse finansielle virksomheder) as amended; 
 
"Capital Markets Act" means the Danish Act on Capital Market (lov om kapitalmarkeder), Consolidated Act 

no. 12 of 8 January 20182014 of 1 November 2021; 
 

"Collateral Directive" means Directive 2002/47/EC of 6 June 2002 on Financial Collateral Arrangements as 

amended; 
 
"Commodity" has the meaning set forth in section 1.4(e1.5(e); 

 
"Commodity Spot" has the meaning set forth in section 1.4(d1.5(d); 
 

"Commodity Transaction" has the meaning set forth in section 1.41.5; 
 
"Counterparty" means the Danish Party's counterparty to the Gas Agreement and/or the Electricity Agree-

ment; 
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"Danish BRRD-rules" means the Danish Act no. 333 of 31 March 2015 on restructuring and resolution of 
certain financial institutions (lov om restrukturering og afvikling af visse finansielle virksomheder) as amended 

(implementing Directive 2014/59/EU); 
"Danish BRRD-rules" means the Danish regulation implementing Directive 2014/59/EU of the European Par-
liament and of the Council of 15 May 2014 as amended and Directive (EU) 2019/879 of the European Parlia-

ment and of the Council of 20 May 2019 as amended, i.e. primarily the BRRD Act and Chapter 15a of the Fi-
nancial Business Act; 
 

"Danish Insolvency Proceedings" means bankruptcy (konkurs) and formal restructuring proceedings (rekon-
struktion) regulated by the Bankruptcy Act and as described in Schedule B, section 1.5.11.1; 
 

"Danish Preventive Restructuring Proceedings" means preventive restructuring proceedings (forebyg-
gende rekonstruktion) regulated by the Bankruptcy Act and as described in Schedule B, section 1.2; 
 

"Danish Party" has the meaning set forth in Appendix Schedule A; 
 
"Documents" has the meaning set forth in section 1.1.11.1.4; 

 
"Eligible Danish Collateral" has the meaning set forth in Schedule B, section 3.4.22.8.2; 
 

"Emission Allowances" means in accordance with MiFID II, Annex I, Section C, no. 11, emissions allow-
ances consisting of any units recognised for compliance with the requirements of Directive 2003/87/EC (Emis-
sions Trading Scheme); 

 
"European Restructuring Directive" means Directive (EU) 2019/1023 of the European Parliament and of the 
Council of 20 June 2019 on preventive restructuring frameworks, on discharge of debt and disqualifications, 

and on measures to increase the efficiency of procedures concerning restructuring, insolvency and discharge 
of debt, and amending Directive (EU) 2017/1132 (Directive on restructuring and insolvency); 
 

"Financial Business Act" means the Danish Financial Business Act (lov om finansiel virksomhed), Consoli-
dated Act no. 1140 of 26 September 2017406 of 29 March 2022, as amended; 
 

"Financial Entity" has the meaning set forth in Schedule B, section 1.5.2.12.2; 
 
"FSA" means the Danish Financial Supervisory Authority (Finanstilsynet); 

 
"Limitation Day" means the limitation day (fristdagen) as set forth in Section 1 of the Bankruptcy Act, which 
for the purpose of this opinion is the date will generally be the earliest of the times of filing a petition for bank-

ruptcy or formal restructuring proceedings with a bankruptcy court (skifteretten), or the date on which the 
bankruptcy court during a Danish Preventive Restructuring Proceeding decides on a stay of individual enforce-
ment actions (fyldestgørelsesforbud), or in respect of credit institutions or certain investment firms that has 

been subject to resolution measures (afviklingsforanstaltninger) under the Danish BRRD-rules the date of initi-
ation of such proceedings measures or the date where such undertaking satisfy the resolution conditions of 
the Danish BRRD-rules, provided that the bankruptcy or formal restructuring proceedings have been initiated 

within 3 months; 
 
"MiFID II" means Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on 

markets in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU, as amended; 
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"MiFID II Regulation" means Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplement-
ing Directive 2014/65/EU of the European Parliament and of the Council as regards organisational require-

ments and operating conditions for investment firms and defined terms for the purposes of that Directive, as 
amended; 
 

"MiFIR" means Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 
on markets in financial instruments and amending Regulation (EU) No 648/2012, as amended; 
"MTF" means a multilateral trading facility (multilateral handelsfacilitet or (MHF)) as defined in Section 3, no. 3 

in the Capital Markets Act, implementing Article 4(1)(22) of MiFID II; 
 
"Non-Financial Entity" has the meaning set forth in Schedule B, section 1.5.2.12.2; 

 
"OTF" means an organised trading facility (organiseret handelsfacilitet or (OHF)) as defined in Section 3, no. 4 
in the Capital Markets Act, implementing Article 4(1)(23) of MiFID II; 

 
"Parties" means the Danish Party and the Counterparty together; 
 

"Regulated Market" means a regulated market as defined in Section 3, no. 2 in the Capital Markets Act, im-
plementing Article 4(1)(21) of MiFID II; and 
 

"Relevant Financial Obligations" has the meaning set forth in Schedule B, section 1.5.2.22.3. 

1.4 1.3Types of Danish Parties 

This opinion covers Danish Parties which are listed in Appendix Schedule A hereto.  
 
With respect to Danish branches of foreign legal entities, see section 3.3.2 3.2.2 below. 

 
Except as specifically stated, this opinion would not change if the Danish Party was a publicly owned Danish 
legal entity or a Danish public authority, provided that such entity enters into the Agreement in a commercial 

capacity, but no opinion is rendered on Danish procurement law.  
 
No opinion is rendered in respect of individuals. 

 
The opinion in section 3.4 3.3 on Collateral does not cover a Danish Party which is designated as a retail cli-
ent (as defined in MiFID II, Article 4(1)(11)). 

1.5 1.4Product Coverage  

This opinion covers the following types of Individual Contracts (litra (a)-(d) in respect of a Commodity (litra (e)) 
(the quoted text in litra (a)-(e) below is as described in the instruction letter):  

 

(a) "Commodity Forward. A transaction in which one party agrees to purchase a specified quantity of a Com-
modity at a future date at an agreed price and the other party agrees to pay a price for the same quantity 
to be set on a specified date in the future. The payment calculation is based on the quantity of the Com-

modity and is settled based, among other things, on the difference between the agreed forward price and 

the prevailing market price at the time of settlement." 

(b) "Commodity Option. A transaction in which one party grants to the other party (in consideration for a pre-
mium payment) the right, but not the obligation, to purchase (in the case of a call) or sell (in the case of a 
put) a specified quantity of a Commodity at a specified strike price. The option can be settled either by 

physically delivering the quantity of the Commodity in exchange for the strike price or by cash settling the 
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option, in which case the seller of the option would pay to the buyer the difference between the market 

price of that quantity of the Commodity on the exercise date and the strike price." 

(c) "Commodity Swap. A transaction in which one party pays periodic amounts of a given currency based on 
a fixed price and the other party pays periodic amounts of the same currency based on the price of a 

Commodity or an exchange-traded futures contract on a Commodity (e.g., the EEX EU Carbon Future); all 

calculations are based on a notional quantity of the Commodity." 

(d) "Physical Commodity Transaction. A transaction which provides for the purchase of an amount of a Com-
modity at a fixed or floating price for the actual delivery on one or more dates."  
 

We assume that a "Physical Commodity Transaction" may potentially be a spot transaction or it could be 
a forward, swap or option with physical settlement of the Commodity. 
 

There is no general statutory definition of a "spot transaction" under Danish law. However, Article 7(2) of 
the MiFID II Regulation excludes relates to the exclusion of "spot contracts" from in Article 7(1) (which 
relates to the transactions in comprised by C(7) of Annex I to MiFID II), and for these purpose defines a 

"spot contract" as "a contract for the sale of a commodity, asset or right, under the terms of which delivery 
is scheduled to be made within the longer of the following periods: (a) two 2 trading days; (b) the period 
generally accepted in the market for that commodity, asset or right as the standard delivery period". How-

ever, a contract is not a spot contract if, irrespective of its explicit terms, there is an understanding be-
tween the parties to the contract that delivery of the underlying is to be postponed and not to be per-
formed within the period mentioned in (a) and (b). Accordingly, we are of the view that contracts for the 

delivery of a Commodity, which under this test would qualify as spot contracts (for purposes of this opin-
ion, a "Commodity Spot"), will not constitute a derivative under the Capital Markets Act. 

 

(Commodity Forward, Commodity Option, Commodity Swap, and Physical Commodity Transaction are herein-
after referred to together as "Commodity Transactions").  
  

(e) ""Commodity" means electricity, natural gas, emissions allowances , (green) certificates or capacity 
rights."  

 

The Danish term for "commodity" , i.e. "råvare", is not defined in the Capital Markets Act, but the term is 
defined in the MiFID II Regulation, Article 2(6), as "any goods of a fungible nature that are capable of be-
ing delivered, including metals and their ores and alloys, agricultural products, and energy such as elec-

tricity". 
 
Accordingly, in our view "natural gaselectricity" will be covered by the Danish term for "commodity" , i.e. 

"råvare", as used in the list of financial instruments in Section 4 of the Capital Markets Act , and certain 
Commodity Transactions relating to electricity may be covered by such provisions relating to financial in-
struments, see Schedule B, section 2.4 and/or relating to agreements on energy products, see Schedule 

B, section 2.5. 
 
Furthermore, in our view "natural gas" will be covered by the Danish term for "commodity", i.e. "råvare", as 

used in the list of financial instruments in Section 4 of the Capital Markets Act, and certain Commodity 
Transactions relating to natural gas may be covered by such provisions relating to financial instruments, 
see below Schedule B, section 1.5.2.3 2.4 and/or relating to agreements on energy products, see below 

Schedule B, section 1.5.2.42.5. 
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We assume that "emissions allowances" as stated above will be either (i) Emission Allowances or (ii) 
other emissions allowances1 (than Emission Allowances) comprised by Article 8(d) of the MiFID II Regula-

tion or by Section C(10) of Annex I to MiFID II. Accordingly, certain Commodity Transactions relating to 
such "emissions allowances" may be covered by Section 4 of the Capital Markets Act relating to financial 
instruments, see below Schedule B, section 1.5.2.3 2.4 and/or provisions relating to agreements on en-

ergy products, see below Schedule B, section 1.5.2.42.5. 
 
We assume that "(green) certificates" as stated above (i) will be tradable electronic renewable energy cer-

tificates, which evidence the origin of energy produced by renewable energy, such as renewable origin 
electricity or gas, or by other renewable non-fossil sources2, and (ii) will be comprised by Article 8(d) of 
the MiFID II Regulation or by Section C(10) of Annex I to MiFID II. Accordingly, certain Commodity Trans-

actions relating to such "(green) certificates" may be covered by Section 4 of the Capital Markets Act re-
lating to financial instruments, see Schedule B, section 2.4 and/or provisions relating to agreements on 
energy products, see Schedule B, section 2.5. 

 
We assume that "capacity rights" as stated above will be either rights relating to (i) commodity storage 
capacity of natural gas, or (ii) transmission or transportation capacity relating to commodities natural gas 

or to electricity comprised by the MiFID II Regulation, Article 8(b) and (c), respectively, or by Section 
C(10) of Annex I to MiFID II. Accordingly, certain Commodity Transactions relating to such "capacity 
rights" may be covered by Section 4 of the Capital Markets Act relating to financial instruments, see below 

Schedule B, section 1.5.2.32.4, and/or for transmission or transportation capacity only, the provisions re-
lating to agreements on energy products, see below Schedule B, section 1.5.2.42.5. 

1.5 Background - Relevant Danish Law 

1.5.1 Danish Insolvency Proceedings 

Under the Bankruptcy Act, a Danish Party may be subject to the following main insolvency proceedings in 
Denmark: 

 

(a) Bankruptcy proceedings (konkurs). Bankruptcy proceedings are initiated by the debtor or a creditor filing a 
petition with a bankruptcy court. Upon receipt of the petition, the court sets a hearing date and notifies the 
debtor and any petitioning creditor. If the court is satisfied that the petitioning creditor has a valid claim 

against the debtor (applies only if a creditor has filed the petition) and the debtor is "insolvent" (i.e. that the 
debtor is unable to satisfy its obligations as they fall due, unless the inability to pay is of a temporary na-
ture only) the court will issue a bankruptcy order (konkursdekret) against the debtor. The bankruptcy order 

will be made public by an announcement in the Danish Official Gazette (Statstidende). The court will then 
appoint a bankruptcy trustee (kurator) to manage the estate. The bankruptcy estate will consist of the as-
sets that belong to the debtor at the time the bankruptcy order is issued, together with any assets that ac-

crue during the bankruptcy proceedings. The assets are realised and the proceeds are distributed among 
the creditors according to an order of priority set out in the Bankruptcy Act. Secured creditors are not part 
of this order of priority. Bankruptcy proceedings under Danish law are designed to ensure a high degree 

of equality of treatment of all creditors, enabling the estate to set aside/avoid (omstøde) certain pre-bank-

ruptcy transactions. 

 
1 Please refer to section 2.5 for the potential different coverage of Emission Allowances and other emissions allowances, respectively, under Section 5, no. 3 of the Capital Markets 

Act. 

2 In accordance with the definition of "renewable energy" in Article 2(1) of Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the 

promotion of the use of energy from renewable sources (recast), and in Section 2, Subsection 2 of the Danish Act on the Promotion of Renewable Energy (Consolidated Act no. 1791 

of 2 September 2021, as amended). 



 

 

 

      
PAGE 13 

 

 

(b) Formal restructuring proceedings (rekonstruktion). With effect from 1 April 2011 rules on restructuring re-
placed the rules on compulsory composition proceedings and suspension of payments. Formal restructur-

ing proceedings are initiated by the debtor or a creditor filing for restructuring with a bankruptcy court and 
are regulated by the Bankruptcy Act. Before the bankruptcy court can initiate formal restructuring proceed-
ings it is required that the debtor is "insolvent" (i.e. that the debtor is unable to satisfy its obligations as 

they fall due, unless the inability to pay is of a temporary nature only). The main purpose of the restructur-
ing proceedings is to secure an otherwise healthy debtor's survival through a period of insolvency by way 

of: 

1. a transfer of the debtor's business, 

2. a compulsory composition1 (tvangsakkord), or 

3. a combination of 1 and 2. 

Once initiated, the formal restructuring proceedings cannot be recalled or otherwise annulled. If the re-
structuring proceedings do not result in an outcome as described in 1-3 above, adopted by the creditors, 

the bankruptcy court will immediately commence bankruptcy proceedings over the assets of the debtor. 
This is the case if a restructuring plan or proposition is voted against by the creditors, and also if the bank-
ruptcy court decides to stop the restructuring proceedings, e.g. due to the debtor's failure to cooperate in 

good faith or if the restructuring proceedings for some reason prove to be pointless. The restructuring pro-
ceedings, however, will seize if the debtor becomes solvent during the proceedings. 
 

When restructuring proceedings are initiated the bankruptcy court immediately appoints a restructuring 
administrator (rekonstruktør) and an accountant (regnskabskyndig tillidsmand) to oversee and adminis-
trate the restructuring proceedings, to work out the restructuring plan and final restructuring proposal and 

to present these to the creditors. 
The bankruptcy court will then announce the restructuring of the debtor in the Danish Official Gazette 
(Statstidende) making the restructuring official. The restructuring administrator encourages all creditors to 

file their claims in order to build a foundation for the potential restructuring of the debtor. The claims will 
then be ranked in the same way as in the case of a bankruptcy. 

Under Danish law, bankruptcy proceedings may be initiated in Denmark in respect of the assets in Denmark of 

a legal entity incorporated in Denmark. Under Danish law, assets outside Denmark of such Danish entity may 
also be included, although, in practice whether it is possible to collect such assets will depend on whether the 
Danish bankruptcy proceedings are recognised in the relevant jurisdiction. 

 
A legal entity incorporated outside Denmark, which does not conduct business from a place in Denmark, can-
not be subject to insolvency proceedings in Denmark. If such foreign legal entity has a Danish subsidiary, 

such Danish subsidiary may be declared bankrupt in Denmark. Under Danish law, a Danish branch of a for-
eign legal entity does not constitute a separate legal entity, and cannot (as the main rule) be declared bank-
rupt in Denmark.  

 
The Bankruptcy Act applies to all types of Danish legal entities, including financial institutions. Financial institu-
tions regulated by the Financial Business Act, are subject to certain supplementary provisions, which ensure 

that the FSA will be involved during insolvency proceedings related to financial institutions. The FSA is entitled 
to file a petition for bankruptcy in respect of a financial institution if it becomes insolvent.  
Danish BRRD-rules. In addition, failing banks and other credit institutions and certain investment firms may be 

subject to various recovery and resolution measures pursuant to the Danish BRRD-rules which includes trans-
fer of assets and liabilities to the Danish Financial Stability Company (Finansiel Stabilitet - an independent 
public company) or a subsidiary of the Danish Financial Stability Company), bail-in etc. The implementation of 

measures pursuant to the Danish BRRD-rules does not qualify as insolvency proceedings as a matter of law 
and may not qualify as an enforcement event under Section 206 of the Capital Markets Act provided that the 
substantive obligations under the contract, including payment and delivery obligations and the provision of 

 
1 A compulsory composition entails that all general claims either are reduced pro rata or annulled. A compulsory composition may furthermore include a suspension of payments. 
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collateral, continue to be performed. Accordingly, the implementation of such measures will not per se entitle a 
counterparty to terminate, carry out close-out netting, enforce collateral etc.  

The Danish Financial Stability Company is under the Danish BRRD-rules granted various additional rights 
such as rights to terminate or amend terms in contracts of the undertaking subject to resolutions measures if 
necessary to ensure such measures. Further, the Danish Financial Stability Company may suspend payment 

and delivery obligations which are due, suspend enforcement in respect of collateral granted, and suspend 
termination rights under contracts, all valid from the time of publication of such suspensions until the end of 
the following business day.  

If a Danish Party (i.e. a Danish bank or other credit institution, or certain investment firms) becomes subject to 
measures under the Danish BRRD-rules, this will influence on the Counterparty's rights to terminate and 
close-out, as such rights may be suspended and/or set aside. 

 
If a credit institution or an investment firm is subject to resolution measures under the Danish BRRD-rules the 
FSA must consent to insolvency proceedings being initiated.  

The EU Insolvency Regulation no. 848/2015, as amended, does not apply in Denmark.2 Under Danish law the 
only cross-border regulation relevant to consider on a general level is the Nordic Bankruptcy Convention.3  
Under Danish choice of law rules the application of the law of a foreign jurisdiction to a contractual relationship 

in case of a Danish bankruptcy depends on whether Danish choice of law rules point to such law or whether 
the application of such law has been validly agreed. However, it is generally recognised that Danish law aimed 
at protecting the creditors and/or preserving the debtor's assets, including the mandatory provisions in the 

Bankruptcy Act concerning set-off/close-out netting and early termination, will prevail over the parties' choice 
of law. 
Accordingly, if a Danish Party4 (which becomes subject to Danish Insolvency Proceedings in Denmark), has 

entered into an Agreement governed by the laws of another jurisdiction, the choice of law will in our opinion 
most likely not be binding for the Danish Party's bankruptcy estate in respect of set-off/close-out netting and 
early termination, and the Danish Party's bankruptcy estate may modify the laws of the relevant jurisdiction 

with mandatory creditor protection rules in the Bankruptcy Act or other relevant law. In a recent court case, the 
High Court of Eastern Denmark (Østre Landsret) did come to this conclusion in a specific case5 and set aside 
a governing law clause appointing English law as the applicable law, and the claim raised by the bankruptcy 

estate in the Danish court is now being subject to substantive proceedings in Denmark.  
Denmark has implemented the Banks Winding-up Directive6 by Executive Order (bekendtgørelse) no. 721 of 
30 May 2017 (the "Winding-up Order"), which applies to winding-up of an EU based bank or other credit insti-

tutions. Section 17 of the Winding-up Order provides that as the general rule netting agreements will be gov-
erned by the agreed choice of law. We are not aware of any Danish authority concerning the scope of this pro-
vision in the Winding-up Order. In our view, it is not certain that this choice of law provision in Section 17 of the 

Winding-up Order would be overruling and conclusive for a Danish Party's bankruptcy estate in a situation 
where applying mandatory Danish bankruptcy provisions would lead to a result which is different from the law 
of the netting agreement.  

1.5.2 Danish Rules on Close-out Netting and Financial Collateral Arrangements 

The Collateral Directive was implemented into Danish law by Act No. 1171 of 19 December 2003 amending 

the rules on bilateral netting in the Danish Securities Trading Act (værdipapirhandelsloven) for agreements 
entered into on or after 1 January 2004. This Act was replaced by the Capital Markets Act as of 3 January 
2018. The rules on bilateral netting in the Capital Markets Act are contained in Chapter 36 (Sections 196 to 

209). 
 

 
2 See preamble 88 of the EU Insolvency Regulation. 
3 Order (anordning) no. 251 of 1 September 1934 as amended. 
4 In this context Danish Party does not include banks and other credit institutions subject to the Banks Winding-up Directive, see footnote 6, or insurance companies subject to Di-
rective 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) 
(recast),as amended and the choice of law shall be interpreted in the context of those Directives and the Danish implementing executive orders. 
5 U.2017.1940Ø. 
6 Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganisation and winding-up of credit institutions, as amended.  
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The main close–out netting provision (Section 206, Subsection 1 of the Capital Markets Act) provides that par-
ties can agree, with legal effect for third parties (including a bankruptcy estate), that financial obligations under 

an agreement may be close-out netted upon the occurrence of an enforcement event. An enforcement event 
(fyldestgørelsesgrund) is an event of default or other event agreed by the parties, which gives a party the right 
to close-out net (Section 5, no. 6 of the Capital Markets Act). Such event can be the commencement of insol-

vency proceedings (insolvensbehandling)7 of a party (irrespective of the jurisdiction in which such insolvency 
proceedings take place). 
Chapter 36 also contains the Danish rules on financial collateral arrangements implementing the Collateral 

Directive. These rules are described below in section 3.4. 
It is a requirement that the close-out netting agreement and financial collateral arrangement be in writing or be 
capable of being documented in another manner legally similar thereto (see Section 198, Subsection 1 of the 

Capital Markets Act). 

1.5.2.1 Financial Entities and Non-Financial Entities 

Both Financial Entities and Non-Financial Entities may be subject to the Danish rules on close-out netting and 
financial collateral arrangements. 
 

For the purpose of this opinion the following entities are Financial Entities (each a "Financial Entity")8 : 
 

(a) a public authority (excluding publicly guaranteed undertakings unless they, inter alia, fall under (b) to (e) 

below) including: 

1. public bodies in European Union Member States and countries that the EU has entered into a finan-

cial agreement with, which are responsible for, or assist, in public debt management, and 

2. public bodies in European Union Member States and countries that the EU has entered into a finan-

cial agreement with, which are authorised to keep accounts for clients; 

(b) central banks, the European Central Bank, the Bank for International Settlements, any multilateral devel-

opment bank, the International Monetary Fund and the European Investment Bank; 

(c) financial institutions subject to supervision, including: 

1. credit institutions as defined in Article 3(1)(1) of Directive 2013/36/EU, 

2. investment firms as defined in Article 4(1)(1) of Directive 2014/65/EU, 

3. financial institutions as defined in Article 4(1)(26) of Directive 2013/36/EU, 

4. insurance undertakings as defined in Article 1(a) of Council Directive 92/49/EEC as amended and a 

life assurance undertaking as defined in Article 1(a) of Directive 2002/83/EC, 

5. undertakings for collective investment in transferable securities (UCITS) with an authorisation under 

Article 5 of Directive 2009/65/EC, 

6. management companies, and 

7. alternative investment fund managers; 

(d) central counterparties (CCPs), settlement agents and clearing houses, as defined respectively in Article 

2(c)-(e) of Directive 98/26/EC as amended or similar institutions regulated under national law acting in the 

futures, options and derivatives markets to the extent not covered by such Directive; and 

(e) legal persons, who act in a trust or representative capacity on behalf of any one or more persons, includ-
ing bondholders or holders of other forms of securitised debt, or any authority or entity as defined in (a) to 
(d) above. 

 

 
7 As set forth in Section 5, no. 7 of the Capital Markets Act, "insolvency proceedings" include inter alia bankruptcy, formal restructuring proceedings as well as other Danish or foreign 
types of liquidation, winding up or reorganisation measures caused by a debtor's insolvency. It does not as a matter of law per se include resolution measures of banks and other 
credit institutions or certain investment firms or Danish branches of such undertakings under the Danish BRRD-rules, see Section 1, Subsection 12 of the Capital Markets Act. 
8 See Section 196, nos. 1-5 of the Capital Markets Act. 
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For the purpose of this opinion entities (legal persons) which are not a Financial Entity as set out in (a) to (e) 
above are Non-Financial Entities (each a "Non-Financial Entity")9. 
The types of Danish Parties listed in Appendix A will be either a Financial Entity or a Non-Financial Entity. 

1.5.2.2 Scope of Financial Obligations 

It must be clear from the close-out netting agreement which of the present, future, actual or contingent or pro-
spective "financial obligations" are covered by the agreement (see Section 198, Subsection 2 of the Capital 
Markets Act). 

 
The term "financial obligations" is defined in Section 5, no. 2 of the Capital Markets Act. For the purpose of 
this opinion the relevant definitions are in (i) Section 5, no. 2, first sentence, which applies to close-out netting 

agreements where one or both parties are a Financial Entity, and (ii) Section 5, no. 2, second sentence, which 
applies if both parties to a close-out netting agreement is a Non-Financial Entity. In the first case (Section 5, 
no. 2, first sentence) which has the broadest scope the term "financial obligations" includes obligations giving 

the party a right to cash settlement or delivery of "financial instruments" and "claims originating from agree-
ments on energy products". In the latter case (Section 5, no. 2, second sentence) the scope is narrowed and 
the term "financial obligations" includes claims originating from foreign exchange trading, trading in "financial 

instruments", trading on commodities exchanges, "claims originating from agreements on energy products", 
and deposits and advances.  
For the purpose of this opinion we will focus on the scope in Section 5, no. 2, second sentence, since all 

claims covered hereby will also be covered by Section 5, no. 2, first sentence. Accordingly, the scope of "Rel-
evant Financial Obligations" (i.e. "financial obligations" which may be subject to close-out netting and financial 
collateral arrangement under Danish law) which we define below will apply irrespective of whether or not a 

Financial Entity is a party to the Agreement. 
We assume that the Agreement will not be used for foreign exchange trading, trading on commodities ex-
changes, and deposits and advances. Thus, for the purpose of this opinion determining the scope of "financial 

obligations" will relate to  
 
• claims originating from trading in "financial instruments"; and 

• "claims originating from agreements on energy products" 

(together the "Relevant Financial Obligations"). 

 

Thus, below we first address claims originating from trading in "financial instruments" (see section 1.5.2.3 be-
low) and then we address "claims originating from agreements on energy products" (see section 1.5.2.4 be-
low). 

1.5.2.3 Claims Originating from Trading in Financial Instruments  

"Claims originating from trading in "financial instruments"" may cover various claims arising from the trading 
relationship between the parties. Financial instruments are defined in the Capital Markets Act (implementing 
MiFID II, Annex I, Section C) and comprise inter alia the instruments described below. The term "financial in-

strument" as used in the Capital Markets Act is supplemented by the MiFID II Regulation.  
In respect of Commodity Transactions (excluding Commodity Spot), the definition of "financial instrument" in 
Section 4, Subsection 1, nos. 4, 5, 6, 7 and 10 of the Capital Markets Act may be relevant. In respect of Com-

modity Spot relating to Emission Allowances the definition of "financial instrument" in Section 4, Subsection 1, 
no. 11 of the Capital Markets Act is relevant. 
 

Section 4, Subsection 1, no. 4 of the Capital Markets Act 

 
9 See Section 196, no. 6 of the Capital Markets Act. 
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Pursuant to Section 4, Subsection 1, no. 4 of the Capital Markets Act, any derivative contract including, inter 
alia, futures, options and swaps relating to securities, currencies, interest rates or yields, or emission allow-

ances as the underlying asset that may be settled in cash or physically qualify as a "financial instrument" un-
der the Capital Markets Act. This provision may be relevant for Commodity Transactions (excluding Commod-
ity Spot) relating to Emission Allowances. 

 
Section 4, Subsection 1, no. 5 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 5 of the Capital Markets Act, any derivative contract including, inter 

alia, futures, options and swaps with a commodity10 as the underlying asset that must be settled in cash or 
may be settled in cash at the option of one of the parties (other than by reason of a default or other termination 
event) qualify as a "financial instrument" under the Capital Markets Act. Accordingly, to the extent any Com-

modity Transactions (excluding Commodity Spot) relating to natural gas may be considered cash settled in 
accordance with this test, it will qualify as a "financial instrument" under the Capital Markets Act.  
Section 4, Subsection 1, no. 6 of the Capital Markets Act 

Pursuant to Section 4, Subsection 1, no. 6 of the Capital Markets Act, options, futures, swaps, and any other 
derivative contracts relating to commodities11 that can be physically settled provided that they are traded on a 
Regulated Market, an MTF or an OTF (except for wholesale energy products12 traded on an OTF that must be 

physically settled) qualify as a "financial instrument" under the Capital Markets Act. This provision may be rel-
evant for Commodity Transactions (excluding Commodity Spot) relating to natural gas. 
The criteria and requirements for wholesale energy products’ physical settlement have been further detailed in 

Article 5(1) of the MiFID II Regulation. 
 
The delivery methods for the contracts being considered as “physically settled” shall, according to Article 5(7) 

of the MiFID II Regulation, include at least: 
 

(a) physical delivery of the relevant commodities themselves;  

(b) delivery of a document giving rights of an ownership nature to the relevant commodities or the relevant 

quantity of the commodities concerned; 

(c) other methods of bringing about the transfer of rights of an ownership nature in relation to the relevant 
quantity of goods without physically delivering them, including notification, scheduling or nomination to 

the operator of an energy supply network, that entitles the recipient to the relevant quantity of the 

goods. 

 
Section 4, Subsection 1, no. 7 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 7 of the Capital Markets Act, options, futures, swaps, forwards and 

any other derivative contracts relating to commodities, that can be physically settled not otherwise mentioned 
in no. 6 (mentioned above) and not being for commercial purposes, which have the characteristics of other 
derivative financial instruments, qualify as a "financial instrument" under the Capital Markets Act. This provi-

sion may be relevant for Commodity Transactions (excluding Commodity Spot) relating to natural gas. 
In order for a physically settled derivative contract to qualify as a "financial instrument" under this section it 
must not be "for commercial purposes" and must "have the characteristics of other derivative financial instru-

ments". These criteria have been further detailed in Article 7(1) and (4) of the MiFID II Regulation. 
 

Section 4, Subsection 1, no. 10 of the Capital Markets Act 

 
10 As mentioned in section 1.4(e) the tern “commodity” is not defined in the Capital Markets Act. The term is, however, defined in Article 2(6) of the MiFID II Regulation as “any goods 

of a fungible nature that are capable of being delivered, including metals and their ores and alloys, agricultural products, and energy such as electricity”, and accordingly, in our view 

natural gas is comprised by this term as used in Section 4, Subsection 1, nos. 5, 6 and 7 of the Capital Markets Act. 

11 Includes natural gas, see footnote 10. 

12 The definition of wholesale energy products includes, amongst others, natural gas as an underlying commodity as set out in Article 6(3) of the MiFID II Regulation. 
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Pursuant to Section 4, Subsection 1, no. 10 of the Capital Markets Act options, futures, swaps, forward rate 
agreements and any other derivative contracts relating to climatic variables, freight rates or inflation rates or 

other official economic statistics that must be settled in cash or may be settled in cash at the option of one of 
the parties other than by reason of a default or other termination event, as well as any other derivative con-
tracts relating to assets, rights, obligations, indices and measures not otherwise mentioned in this section (i.e. 

Section 4 of the Capital Markets Act), which have the characteristics of other derivative financial instruments, 
having regard to whether, inter alia, they are traded on a Regulated Market, an OTF or an MTF, qualify as a 
"financial instrument" under the Capital Markets Act.  

 
In order for a physically settled derivative contract to qualify as a "financial instrument" under this section it 
must not be "for commercial purposes" and must "have the characteristics of other derivative financial instru-

ments". These criteria have been further detailed in Article 7(3) and (4) of the MiFID II Regulation. 
 
According to Article 8 of the MiFID II Regulation, a derivative contract will be included under the provisions in 

Section 4, Subsection 1, no. 10 of the Capital Markets Act, inter alia where it relates to any of the following: 
 
1) commodity storage capacity; 

 
2) transmission or transportation capacity relating to commodities, whether cable, pipeline or other means 

with the exception of transmission rights related to electricity transmission cross zonal capacities when 

they are, on the primary market, entered into with or by a transmission system operator or any persons 
acting as service providers on their behalf and in order to allocate the transmission capacity; 

 

3) an allowance, credit, permit, right or similar asset which is directly linked to the supply, distribution or con-
sumption of energy derived from renewable resources, except where the contract is already within the 
scope of Section C of Annex I to Directive 2014/65/EU. 

This provision may be relevant for Commodity Transactions (excluding Commodity Spot) relating to capacity 
rights and allowances other than Emission Allowances. 
Section 4, Subsection 1, no. 11 of the Capital Markets Act  

Pursuant to Section 4, Subsection 1, no. 11 of the Capital Markets Act emission allowances consisting of any 
units recognised for compliance with the requirements of Commission Regulation (EU) no. 1031/2010 on the 
timing, administration and other aspects of auctioning of greenhouse gas emission allowances pursuant to 

Directive 2003/87/EC of the European Parliament and of the Council establishing a scheme for greenhouse 
gas emission allowances trading within the Community qualify as a "financial instrument" under the Capital 
Markets Act. 

 
This provision may be relevant for Commodity Spot relating to Emission Allowances. 

1.5.2.4 Claims Originating from Agreements on Energy Products 

"Claims originating from agreements on energy products" means according to Section 5, no. 3 of the Capital 
Markets Act, claims originating from the following contracts and derivatives, including master agreements or 

close-out netting agreements, irrespective of where and how they are traded, and irrespective of whether they 
may only be cash-settled by reason of a default or other termination event: Contracts for the supply of or deriv-
atives relating to natural gas, electricity, coal, oil or biofuel or transportation thereof, and CO2 allowances and 

certificates for energy based on renewable energy (VE-beviser). 
The scope of these types of financial obligations was introduced in the Capital Markets Act and is a Danish 
law addition to the scope set out above in section 1.5.2.3 which comes from the Collateral Directive. The 

scope of financial obligations in Danish law was expanded to cover various contracts related to energy trading. 
Based on its wording the following criteria should be noted to assess the claims which in our view will be cov-
ered: 

• claims, i.e. payment of money, and not claims for physical delivery of an energy product, 
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• the claims may arise from a contract relating to delivery of a physical energy product, either in the on-
going trading relationship or in case of a close-out due to an event of default or other termination event 

(by notice or by automatic termination), 
• such contract may relate to delivery of a physical energy product or be a derivative, 
• the traded contract can be part of a master agreement or (other) close-out netting agreement, 

• it is not relevant where and how the contract is entered into, and accordingly it can be traded OTC, via 
broker and/or on a market place, 

• the contract relates to one of the following energy products: natural gas, electricity, coal, oil or biofuel or 

transportation thereof, or CO2 allowances or certificates for energy based on renewable energy (VE-
beviser), and 

• the scope is not directly linked to any EU rules and may as such be interpreted under Danish law. 

 
The scope of "claims originating from agreements on energy products" will in particular be relevant to the ex-
tent that a Commodity Transaction does not qualify under "claims originating from trading in "financial instru-

ments"" described above; however, claims from certain contracts may be covered by both terms. 
 
For the purpose of this opinion we note that in our view the following may be Relevant Financial Obligations 

due to qualifying as "claims originating from agreements on energy products": 
• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 

relating to natural gas may qualify as a Relevant Financial Obligation under this provision, irrespective of 

whether it relates to a contract for physical delivery or for cash settlement; 
 

• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 

relating to Emission Allowances13, may qualify as a Relevant Financial Obligation under this provision, 
irrespective of whether it relates to a contract for physical delivery or for cash settlement; and 

• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 

relating to transportation capacity of natural gas may qualify as a Relevant Financial Obligation under this 
provision, irrespective of whether it relates to a contract for physical capacity or for cash settlement.  

1.5.2.5 Notice of Termination  

Section 206, Subsection 2 of the Capital Markets Act provides that it can be agreed with legal effect towards a 
bankruptcy estate and creditors that upon the occurrence of an event of default or other enforcement event, 

close-out netting of financial obligations shall occur when the non-defaulting party gives notice to this effect to 
the defaulting party. The said section further provides that if insolvency proceedings are commenced against 
the defaulting party, such party may require that close-out netting of financial obligations be effected so that 

the parties are placed in a position as if close-out netting had occurred without undue delay after such time 
when the non-defaulting party became, or should have become, aware that insolvency proceedings were com-
menced against the defaulting party. 

1.5.2.6 Restrictions on Close-out Netting 

Sections 207 and 208 of the Capital Markets Act set out certain restrictions as to the financial obligations, 
which may be included in a close-out netting.  
According to the Capital Markets Act, Section 207:  

 
• Subsection 1: Close-out netting, which is carried out after the defaulting Danish Party has commenced 

formal restructuring proceedings, may include financial obligations that arose before the time when the 

 
13 Section 5, no. 3 of the Capital Markets Act uses the term CO2 allowances (CO2 kvoter) and not the term emission allowances (emissionskvoter) as used in the list of financial 
instruments in Section 4 of the Capital Markets Act. The scope of the term CO2 allowances may potentially be broader than emission allowances, but it is not possible to make this 
determination only based on the wording of the provision and it is not explained in the preparatory works, but in our interpretation CO2 allowances will at least include Emission 
Allowances for purposes of this opinion.  
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non-defaulting party knew, or should have known, the circumstances occasioning the Limitation Day (frist-

dagen).  

• Subsection 2: Close-out netting, which is carried out after the defaulting Danish Party has been declared 
bankrupt, may include financial obligations that arose before the time when the non-defaulting party knew, 

or should have known, the circumstances occasioning the Limitation Day (fristdagen). A close-out netting 
balance may not include financial obligations which came into existence after the day the bankruptcy of 

the Danish Party was announced in the Danish Official Gazette (Statstidende). 

 
According to the Capital Markets Act, Section 208:  

 

• Subsection 1: A financial obligation covered by Section 42, Subsections 3 and 4 of the Bankruptcy Act 

may be included in a close-out netting unless the non-defaulting party knew, or ought to have known, that 
the defaulting Danish Party was insolvent when the claim against such defaulting Danish Party was ac-

quired or came into existence. 

• Subsection 2: A close-out netting may only be voidable pursuant to Section 69 of the Bankruptcy Act, if 
the close-out netting covered claims, which could not have been included in an agreed close-out netting in 

case of the Danish Party's bankruptcy, see Section 208, Subsection 1 and Section 207, Subsection 2. 

2. ASSUMPTIONS 

This opinion is based on the following assumptions and those additional assumptions set out in section 3 be-
low: 

 

(a) Two Parties enter into the Agreement and at least one of the Parties is incorporated or organised in Den-

mark (i.e. the Danish Party); 

(b) the Danish Party is a corporation, financial institution or other entity as further described in Appendix sec-

tion 1.4 and Schedule A; 

(c) the Agreement is governed by the laws of Germany or England and Wales; 

(d) on the basis of the terms and conditions of the Agreement and other relevant factors, and acting in a man-

ner consistent with the intentions stated in the Agreement, the Parties over time enter into a number of 

Individual Contracts which may include all of the Commodity Transactions; 

(e) the Individual Contracts provide for the physical delivery of a Commodity, including emissions allowances 
and (green) certificates, in exchange for cash, however, some of them may also provide for cash settle-

ment; 

(f) that each of the Agreement Agreements and any of the Annexes , Appendices and other Documents set 
out in section 1.1.1 (including the Credit Support Annex) is legal, valid, binding and enforceable under the 

laws of any relevant jurisdiction; 

(g) to the extent that any obligation arising under the Documents will be performed in a jurisdiction outside 

Denmark, that its performance will not be illegal or ineffective under the laws of such jurisdiction; 

(h) that each of the Parties is duly incorporated or organised and validly existing under the laws of its jurisdic-

tion of incorporation and its place of business; 

(i) that each of the Parties has the capacity, power and authority and has obtained all applicable authorisa-

tions and licences under all applicable laws, to enter into and to exercise its rights and to trade and per-
form its obligations under the Documents and the transactions thereunder, and the Documents are duly 
authorised, executed and delivered and properly completed by or on behalf of each of the Parties under 

its constitutional documents and the laws of its jurisdiction of incorporation and its place of business; 

(j) that no agreement, including the Documents, when entered into between the parties will avoid, rescind, 

render unenforceable or make contrary to public policy any provision of any (other) Document; 
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(k) that the Documents are entered into prior to the commencement of any insolvency proceedings in respect 
of the Parties and that none of the Parties is or, as at the date of execution or the effective date of the 

Agreement or any Individual Contract, will be, or, as a result of the transactions effected pursuant to any 
of the Documents or any Individual Contract, will become, or will be deemed to be, insolvent or unable to 

pay its debts under any applicable law, statute, decree, rule, or regulation;  

(l) that each Party is acting as principal and not as agent in relation to its rights and obligations under the 
Documents and no third party has any right to, or interest in, or claim on any Party's rights or obligations 

under the Documents; 

(m) that the Documents have been or will be entered into for bona fide commercial reasons and on arms-

length terms and in good faith by each of the Parties thereto, that no Party has entered into the Docu-
ments under duress or on the basis of fraud, and that the terms of the Documents are entered into at 

arms' length, and involve no element of gift or undervalue from the Danish Party to the Counterparty; 

(n) that the Documents do not provide for liquidated damages, which are not a genuine estimate of the loss 

likely to be suffered; 

(o) that the Documents, including the transactions entered into thereunder, are entered into on or after 3 Jan-
uary 2018, or the parties have otherwise agreed in writing that the close-out netting and financial collateral 

arrangement rules in the Capital Markets Act shall apply;  

(p) save for elections or required specifications made in the applicable Election Sheet, Annex or Appendix, as 

applicable, no substantive modifications have been made to any of the Documents; and 

(q) that no law (other than Danish law) and no terms or deviations from the standard terms of the Documents 

agreed between the Parties affect the conclusions in this opinion. 

3. OPINION AND SPECIFIC QUESTIONS 

Our opinions and answers to the specific questions you have asked us to address in this section 3 are based 
on the assumptions set out in section 2 and subject to the general qualifications set out below and in section 
4.  

 

3.1 Insolvency/Close-out Netting/Early Termination 

3.1.1 Short overview of Danish Insolvency Proceedings 

3.1 Enforceability of Close-out Netting 

3.1.1 Winding up, Insolvency or Attachment 

This question relates to a termination and close-out netting based on an insolvency based Material Reason 
listed in § 10.5(c) of the Agreement3, but which is not Danish Preventive Restructuring Proceedings (which is 
covered by section 3.1.2 below). 

 
Our opinion in this section is also based on the following additional assumption: 
 

• After entering into the Individual Contracts and prior to the maturity thereof, the Danish Party becomes 
subject of a voluntary or involuntary case under the insolvency laws of Denmark, and subsequent to the 
commencement of the insolvency, either the Danish Party or an insolvency official seeks to assume the 

confirmations representing profitable Individual contracts for the insolvent Danish Party. 

3.1.1.1 Short overview of Danish Insolvency Proceedings 

 
3 Under Danish law the reasons listed in (i) and (v) of § 10.5(c) of the Agreement will in our view not per se be deemed insolvency based reasons as a liquidation may not necessarily 
be caused by an insolvency related event or result in insolvency proceedings being commenced. 
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We refer to Schedule B, section 1.5.1 above1.1. 

3.1.1.2 Automatic Termination 

(a) Would you recommend to elect Automatic Termination to apply upon a Material Reason described in § 10.5(c) 
of the EFET General Agreement or upon other events not specified therein? If yes, would it be necessary or 
recommendable to modify the scope of Automatic Termination (e.g., by (i) deleting or modifying some of the 
events listed in § 10.5(c) which would trigger the termination and/or (ii) adding other Material Reasons upon 

the occurrence of which Automatic Termination should also apply and/or (iii) by limiting those insolvency 
events specified in § 10.5(c) which would trigger the Automatic Termination) or to specify, or to refrain from 

specifying, a certain grace period as contemplated in § 10.5(c)(iv) of the EFET General Agreement. 

We would generally only recommend electing Automatic Termination if legally required in order to terminate 
and close-out net the Agreement and Individual Contracts thereunder. From a Danish legal perspective, the 
election of Automatic Termination in respect of one or more insolvency based Material Reasons listed in § 

10.5(c) of the Agreement will not change the opinion on enforceability of close-out netting provided in section 
3.1.1.3(b) below. Accordingly, in our view, there is no need from a Danish legal perspective to agree to make 
Automatic Termination operative vis-à-vis a Danish Party. 

(b) Assuming you recommend Automatic Termination to apply, are the provisions of the EFET General Agree-
ment terminating the EFET General Agreement (including all Individual Contracts) upon the occurrence of a 

Material Reason described in § 10.5(c) of the EFET General enforceable under the laws of Denmark or is 
there a risk that the automatic termination could be challenged by a liquidator, receiver or third party? Will 
there be a difference in the treatment of electricity/natural gas and green certificates traded separately or in 

combination? 

The election of Automatic Termination would not change the opinion provided in section 3.1.1.3(b) below.  

3.1.1.3 No Automatic Termination 

Assuming you recommend not to elect Automatic Termination (as defined in § 10.4 of the EFET General 

Agreement) upon the occurrence of an event described in § 10.5(c) of the EFET General Agreement: 

(a) Would it be necessary or recommendable to modify the scope of termination (e.g., by (i) deleting or modifying 

some of the events listed in § 10.5(c) which would permit the Terminating Party to terminate and/or (ii) adding 

other Material Reasons upon the occurrence of which it should be entitled to terminate)? 

In our view, in the event any of the Danish Insolvency Proceedings occurs with respect to the Danish Party, it 
will trigger one or more of the insolvency based Material Reasons listed in § 10.5(c) of the Agreement, and 
accordingly, we do not find it necessary to amend the events listed in § 10.5(c). 

(b) Are the provisions of the EFET General Agreement permitting the Terminating Party to terminate the Agree-
ment (including all Individual Contracts) upon the occurrence of a Material Reason described in § 10.5(c) of 

the EFET General Agreement enforceable under the laws of Denmark or is there a risk that (i) the entering 
into the EFET General Agreement, (ii) the entering into Individual Contracts thereunder or (iii) the termination 
by notice itself could be challenged by an liquidator, receiver or third party? 

3.1.2Assuming the Parties have not specified that Automatic Termination (as defined in § 10.4 of the EFET General 
Agreement) applies, are the provisions of the EFET General Agreement permitting the Terminating Party to 

terminate the Agreement (including all Individual Contracts) upon the occurrence of a Material Reason de-
scribed in § 10.5(c) of the EFET General Agreement enforceable under the laws of Denmark or is there a risk 
that (i) the entering into the EFET General Agreement, (ii) the entering into Individual Contracts thereunder or 

(iii) the termination by notice itself could be challenged by an administrator, receiver or third party? 
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The Early Termination rights in § 10.3 of the Agreement operable as the result of an insolvency based Material 
Reason listed in § 10.5(c) of the Agreement144 (whether by automatic or active termination) will in our view be 

enforceable against a Danish Party subject to Danish Insolvency Proceedings in respect of Relevant Financial 
Obligations under the Agreement and the Individual Contracts, and subject to the qualifications below. 
 

Under Section 206, Subsection 1 of the Capital Markets Act, if close-out netting is agreed in the Agreement 
and relates to Relevant Financial Obligations, the Individual Contracts and the Agreement need not be 
deemed a single agreement in order to preserve the enforceability of Early Termination rights and the ability to 

close-out net under the Agreement. 
 
If a Danish Party (i.e. Danish credit institutions or certain Danish investment firms) is subject to measures un-

der the Danish BRRD-rules, this will influence on the enforceability of the Counterparty's Early Termination 
rights, see section 1.5.1 above. 
In addition, the general voidability rules of the Bankruptcy Act apply. Accordingly, the entering into of the 

Agreement (or an amendment thereto) or any Individual Contract or any other action taken in connection 
therewith may be subject to challenge under (i) Section 72 of the Bankruptcy Act (if such action is taken after 
the Limitation Day) or (ii) Section 74 of the Bankruptcy Act (if such action is deemed an improper transaction 

and the Danish Party was, or became, insolvent as a result of the transaction, and the Counterparty knew, or 
ought to have known, of both the insolvency and of the circumstances which rendered the transaction im-
proper). 

3.1.3Assuming the Parties have elected Automatic Termination to apply, are the provisions of the EFET General Agree-
ment terminating the Agreement (including all Individual Contracts) upon the occurrence of a Material Reason 

described in § 10.5(c) of the EFET General Agreement enforceable under the laws of Denmark or is there a 

risk that the automatic termination could be challenged by a liquidator, receiver or third party? 

The choice of Automatic Termination would not change the opinion provided in section 3.1.2 above. 

Would you recommend to elect Automatic Termination to apply upon a Material Reason described in § 10.5(c) of the 
EFET General Agreement or upon other events not specified therein? 3.1.4 Would it be necessary 

or recommendable to modify the scope of Automatic Termination (e.g., by adding other Material Reasons 
upon the occurrence of which Automatic Termination should also apply) or to specify, or to refrain from speci-

fying, a certain grace period as contemplated in § 10.5(c)(iv) of the EFET General Agreement. 

We do not make any recommendation from a legal perspective whether the Parties should agree to make Au-
tomatic Termination operative vis-à-vis a Danish Party as the choice of Automatic Termination would not 

change the opinion provided above in section 3.1.2. Accordingly, it is in our view a commercial consideration 
whether to include a provision on Automatic Termination which could be triggered without the Terminating 
Party's knowledge under an Automatic Termination scenario. 

3.1.5 Are the provisions in § 11 of the EFET General Agreement providing for the netting of all positive and negative 
Settlement Amounts in determining the Termination Amount enforceable under the laws of Denmark or is 

there a risk that such determination could be challenged by a liquidator, receiver or third party? 

Subject to the qualifications set out below, the close-out netting and the calculation and payment of a Termina-
tion Amount under § 11 of the Agreement arising as the result of an insolvency of the Danish Party will, in our 

view, be enforceable under Danish law in accordance with its terms in respect of claims which are Relevant 
Financial Obligations.  
 

Assuming the Parties have not elected Automatic Termination, Section 206, Subsection 2 of the Capital Mar-
kets Act provides that, with legal effect towards the Danish Party's bankruptcy estate and creditors, it may be 

 
144 Under Danish law only the reasons listed in (i) and (v) of § 10.5(c) of the Agreement will in our view not per se be deemed insolvency based reasons as a liquidation may not 
necessarily be caused by an insolvency related event or result in insolvency proceedings being commenced See footnote 3. 
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agreed that upon the occurrence of an event of default or other enforcement event, close-out netting shall oc-
cur with respect to Relevant Financial Obligations when the Counterparty gives notice to this effect to the Dan-

ish Party. Section 206, Subsection 2 further provides that, if insolvency proceedings are commenced against 
the defaulting Danish Party, such Party may require that close-out netting be effected so that the Parties are 
placed in a position as if the close-out netting had occurred without undue delay after such time when the 

Counterparty became, or should have become, aware that insolvency proceedings were commenced against 
the Danish Party. 
 

In addition, Section 201 of the Capital Markets Act, cf. Section 206, Subsection 3, provides that the valuation 
of financial obligations by a non-defaulting party in a close-out netting scenario must be on commercially rea-
sonable terms. 

 
Section 40, Subsection 2 of the Bankruptcy Act provides that any money claims in foreign currency filed in 
Danish bankruptcy or under formal restructuring proceedings must be converted into Danish Kroner at the 

exchange rate on the date of the order of such Danish Insolvency Proceedings. There is no public authority on 
how Section 40, Subsection 2 of the Bankruptcy Act shall be applied in respect of claims under the Agree-
ment. In our view the requirement for conversion will only relate to the net amount to be filed with the bank-

ruptcy estate or under formal restructuring proceedings (i.e. after close-out netting has been effected). 
 
Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, conclu-

sive and binding may not be effective, if such calculations or determinations are incorrect and such provisions 
will not necessarily prevent judicial inquiry into the merits of such calculations or determinations. 
 

If a Danish Party (i.e. Danish credit institutions or certain Danish investment firms) is subject to measures un-
der the Danish BRRD-rules, this will influence on the enforceability of the Counterparty's Early Termination 
rights, see section 1.3 in Schedule B. 

 
In addition, the general voidability rules of the Bankruptcy Act apply. Accordingly, the entering into of the 
Agreement (or an amendment thereto) or any Individual Contract or any other action taken in connection 

therewith may be subject to challenge under (i) Section 72 of the Bankruptcy Act (if such action is taken after 
the Limitation Day) or (ii) Section 74 of the Bankruptcy Act (if such action is deemed an improper transaction 
and the Danish Party was, or became, insolvent as a result of the transaction, and the Counterparty knew, or 

ought to have known, of both the insolvency and of the circumstances which rendered the transaction im-
proper). 

(c) Is there a risk that a termination notice given in accordance with the E-Notice Agreement (e.g. by e-mail with 
attached document in PDF format) (i) may not be recognised as valid termination notice by a liquidator, re-
ceiver or court or (ii) could the deemed receipt of the termination notice be challenged by a liquidator, receiver 

or court? 
 
As a general rule under Danish law, the giving of a notice is not subject to formality requirements. Under Dan-

ish law a written statement is generally valid and binding, irrespective of its form. Special formality require-
ments to a notice are only required if statutory law, trade usage or custom, or the relevant agreement requires 
such formality. 

 
Under the assumption that there is not any statutory law or trade usage or custom setting formality require-
ments in the market for bilateral trading of Commodity Transactions, it will be relevant to refer to the Agree-

ment. If it is agreed between the Parties, that a written notice may be given by e-mail, including a termination 
notice, in our view, this would be binding for the Parties. However, if a Danish Party is subject to bankruptcy 
proceedings, the Danish Party will at the time the bankruptcy order is issued no longer be entitled to receive 

termination notices pursuant to Section 29 of the Bankruptcy Act, and this will be binding on a Counterparty 
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which knew or should have known of the bankruptcy5. Accordingly, in a bankruptcy scenario, we would rec-
ommend that the Counterparty provides a termination notice in a way which ensures that it is in fact (also) 

received by the bankruptcy trustee in order to reduce the risk of being met with a challenge that the notice 
is not provided to the right recipient and at the intended time, which may mean that an e-mail notice should 
not be used in practice for a termination notice against a Danish Party subject to bankruptcy proceedings. 

Section 29 of the Bankruptcy Act does not apply in case of a Danish Party being subject to formal restruc-
turing proceedings, but the Danish Party may generally only act together with the restructuring administra-
tor in matters of material significance, and therefore, it would be advisable to provide a termination notice in 

a way which ensures that it is actually received by the Danish Party, which may mean that an e-mail notice 
may be less advisable to use in practice for a termination notice against a Danish Party subject to formal 
restructuring proceedings. 

 
In principle, it is possible under Danish law to agree with binding effect for the Parties, that a notice is deemed 
delivered at a certain point in time if sent and/or delivered in a pre-agreed manner. However, the Party send-

ing the notice will have the burden of proof that this has taken place, if challenged. For notices with a material 
content, such as a termination notice, the Party sending the notice may potentially also need to justify that the 
Party acted in good faith, including why one method of delivery has been chosen instead of another, if the lat-

ter method would have increased the possibility that the notice would be received.  

3.1.1.4 Are the provisions in § 11 of the EFET General Agreement providing for the netting of all positive and negative 
Settlement Amounts in determining the Termination Amount enforceable under the laws of Denmark or is 

there a risk that such determination could be challenged by a liquidator, receiver or third party? 

Subject to the qualifications set out below, the close-out netting and the calculation and payment of a Termina-

tion Amount under § 11 of the Agreement arising as the result of an insolvency of the Danish Party will, in our 
view, be enforceable under Danish law in accordance with its terms in respect of claims which are Relevant 
Financial Obligations.  

 
Assuming the Parties have not elected Automatic Termination, Section 206, Subsection 2 of the Capital Mar-
kets Act provides that, with legal effect towards the Danish Party's bankruptcy estate and creditors, it may be 

agreed that upon the occurrence of an event of default or other enforcement event, close-out netting shall oc-
cur with respect to Relevant Financial Obligations when the Counterparty gives notice to this effect to the Dan-
ish Party. Section 206, Subsection 2 further provides that, if insolvency proceedings are commenced against 

the defaulting Danish Party, such Party may require that close-out netting be effected so that the Parties are 
placed in a position as if the close-out netting had occurred without undue delay after such time when the 
Counterparty became, or should have become, aware that insolvency proceedings were commenced against 

the Danish Party. 
 
In addition, Section 201 of the Capital Markets Act, cf. Section 206, Subsection 3, provides that the valuation 

of financial obligations by a non-defaulting party in a close-out netting scenario must be on commercially rea-
sonable terms. 
 

Section 40, Subsection 2 of the Bankruptcy Act provides that any money claims in foreign currency filed in 
Danish bankruptcy or under formal restructuring proceedings must be converted into Danish Kroner at the 
exchange rate on the date of the order of such Danish Insolvency Proceedings. There is no public authority on 

how Section 40, Subsection 2 of the Bankruptcy Act shall be applied in respect of claims under the Agree-
ment. In our view the requirement for conversion will only relate to the net amount to be filed with the bank-
ruptcy estate or under formal restructuring proceedings (i.e. after close-out netting has been effected). 

 

 
5 After the end of the calendar day on which the bankruptcy notice was published in the Danish Offical Gazette (Statstidende), the debtor's dispossession is effective against 

the whole world, re. Section 30 of the Bankruptcy Act. 
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Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, conclu-
sive and binding may not be effective, if such calculations or determinations are incorrect and such provisions 

will not necessarily prevent judicial inquiry into the merits of such calculations or determinations. 
 
The close-out netting and the calculation and payment of a Termination Amount under § 11 of the Agreement 

may be suspended or set aside for a Danish Party (i.e. Danish credit institutions and certain Danish invest-
ment firms) subject to measures pursuant to the Danish BRRD-rules (see section 1.5.1 aboveThe close-out 
netting and the calculation and payment of a Termination Amount under § 11 of the Agreement may be sus-

pended or set aside for a Danish Party (i.e. Danish credit institutions and certain Danish investment firms) 
subject to measures pursuant to the Danish BRRD-rules (see Schedule B, section 1.3). 
 

Restrictions on close-out netting 
As set out in section 1.5.2.6 above, a close-out netting or the subsequent calculation and payment of the Ter-
mination Amount related thereto is voidable or challengeable, should Danish Insolvency Proceedings be com-

menced in respect of a Danish Party, to the extent: 
• A close-out netting, which is carried out after the Danish Party has commenced formal restructuring pro-

ceedings, includes financial obligations that did not arise before the time when the non-defaulting party 

knew, or should have known, the circumstances occasioning the Limitation Day (fristdagen), see Section 

207, Subsection 1 of the Capital Markets Act; 

• A close-out netting, which is carried out after the Danish Party has been declared bankrupt, includes fi-
nancial obligations that did not arise before the time when the non-defaulting party knew, or should have 
known, the circumstances occasioning the Limitation Day (fristdagen), see Section 207, Subsection 2, first 

sentence of the Capital Markets Act; 

• A close-out netting includes financial obligations which came into existence after the day the bankruptcy 

was announced in the Danish Official Gazette (Statstidende), see Section 207, Subsection 2, of the Capi-

tal Markets; or 

• The Counterparty acquired a claim against the Danish Party within 3 months of the Limitation Day and the 
Counterparty knew, or ought to have known, that the Danish Party was insolvent when the claim against 
the Danish Party was acquired or came into existence, see Section 208, Subsection 1 of the Capital Mar-

kets Act. 

3.1.6 Do the laws of Denmark recognize that the close-out netting provisions in section §§ 10 to 11 of the EFET 
General Agreement apply to all Individual Contracts or could it be challenged by a liquidator, receiver or third 
party? Would we need the single agreement concept in order to preserve the enforceability of the termination 

right and the ability to calculate a net amount?  

For Relevant Financial Obligations arising from the Individual Contracts and the Agreement, a liquidator, re-
ceiver or third party cannot challenge the inclusion of such claims in a close-out netting unless the financial 
obligations or claims fall within the restrictions set out in Section 3.1.5 above. However, the close-out netting 

rights may be suspended or set aside for a Danish Party, which is a Danish credit institution or a certain Dan-
ish investment firm if it becomes subject to measures pursuant to the Danish BRRD-rules (see section 1.5.1 
above). 

In our opinion, the single agreement concept is not required in order to preserve the enforceability of the Early 
Termination right and the ability to calculate a net amount under Danish law as the enforceability of these 
rights as agreed in the Agreement will under Danish law follow from Section 206 of the Capital Markets Act.  

In addition, there is limited Danish authority on whether parties can agree with binding effect for third parties 
that two or more transactions are a single agreement with the consequence that a bankruptcy estate be pre-
vented from cherry picking among them. In our view, a single agreement concept in itself is likely not to be 

upheld in case of a Danish bankruptcy estate, if this concept is the only basis for claiming termination and net-
ting rights. Accordingly, under Danish law it is important that such rights are explicitly agreed in §§ 10 and 11 
of the Agreement. 
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Danish legal literature assumes that a close-out netting must always include all transactions covered by the 

netting agreement in question. This is assumed in order to avoid arbitrary selection among transactions by the 
parties to the detriment of third parties. However, in our view it must be possible to agree under Danish law 
that a specific type of Individual Contracts, for example, such as transactions in Emission Allowances (subject 

to the Allowances Appendix) can be closed-out and netted even though the remaining Individual Contracts 
between the Parties are not closed-out and netted. We base this on the reasoning that the Parties are free to 
enter into one Agreement under which for example only Emission Allowances are traded and another Agree-

ment under which no Emission Allowances are traded. Under such circumstances, a "Partial Close-Out" of 
only the Agreement under which Emission Allowances are traded would be the main rule if only that Agree-
ment had been defaulted. As we believe that Danish law will not distinguish between whether there is one or 

two Agreements so long as it is clear and objective which type of Individual Contracts can be subject to a Par-
tial Close-Out (e.g. such that only Emission Allowances under the Allowances Appendix are closed-out if only 
Emission Allowances have been defaulted due to non-performance or breach of warranty or misrepresentation 

concerning only one or more Emission Allowances), we are of the view that a Partial Close-Out is possible 
under Danish law, provided that the Individual Contracts subject to Partial Close-Out are an objectively de-
fined group and that the Parties are not vested with any discretion to choose which Individual Contracts to 

make subject to such Partial Close-Out. 
We note that there are to our knowledge no legal precedents in respect of this question, and as such the 
question remains subject to legal uncertainty under Danish law. 

3.1.7 Is the insolvent counterparty's (i.e. the Danish Party's) obligation to pay the amount of any compensation claim 
in Euro, USD or GBP (as agreed between the parties in the Election Sheet) enforceable under the laws of 

Denmark or could the calculation in a foreign currency be challenged by a liquidator, receiver or third party? 

The enforceability of claims and court decisions ordering the payment of money in a currency other than Dan-
ish Kroner against a Danish Party subject to Danish bankruptcy proceedings is subject to the Bankruptcy Act 

which in general provides for the conversion of such foreign currency debt into Danish Kroner on the date of 
the commencement of such bankruptcy proceedings (dekretdag) or the initiation of formal restructuring pro-
ceedings. 

 
There is to our knowledge no Danish legal authority on this point, but in our view the purpose of the close-out 
netting provisions of the Capital Markets Act, including the fact that the Capital Markets Act explicitly states 

that a bankruptcy estate of a Danish Party is bound by a close-out netting agreement (as further discussed 
under section 3.1.2 above) points to the conclusion that a close-out netting would be completed based on 
such agreed currency and only if the resulting net balance was in favour of the Counterparty, would the Coun-

terparty have to file its claim for such net payment in the bankruptcy estate of the Danish Party in Danish Kro-
ner calculated on the date of the commencement of such bankruptcy proceedings (dekretdag). In our view, a 
similar principle will apply in case of initiation of formal restructuring proceedings, cf. Section 12g of the Bank-

ruptcy Act. 

3.2 Non-Insolvency related Material Reasons 

3.2.1 Please discuss on the issues outlined above under sections 3.1.5, 3.1.6 and 3.1.7 in the context of non-insol-
vency related Material Reasons, as well as the following question: Are the rights of the Terminating Party to 

terminate and close-out the Agreement enforceable in accordance with the terms of the EFET General Agree-

ment, irrespective of the insolvency of Party A? 

Subject to the qualification below, Early Termination for Material Reasons (§ 10.5(a), (b), (d) and (e) of the 
Agreement) and close-out netting (§ 10.3 in connection with § 11 of the Agreement) other than due to insol-
vency based events are enforceable inter partes under Danish law. In respect of enforceability against a bank-

ruptcy estate of a Danish Party, reference is made to section 3.1 above. 
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Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, conclu-
sive and binding may not be effective, if such calculations or determinations are incorrect and such provisions 

will not necessarily prevent judicial inquiry into the merits of such calculations or determinations. 

3.3 Multibranch Parties 

3.3.1 Danish Multibranch Party 

Restrictions on close-out netting 

As set out in Schedule B, section 2.7, a close-out netting or the subsequent calculation and payment of the 
Termination Amount related thereto is voidable or challengeable, should Danish Insolvency Proceedings be 
commenced in respect of a Danish Party, to the extent: 

 
• A close-out netting, which is carried out after the Danish Party has commenced formal restructuring pro-

ceedings, includes financial obligations that did not arise before the time when the non-defaulting party 

knew, or should have known, the circumstances occasioning the Limitation Day (fristdagen), see Section 

207, Subsection 1 of the Capital Markets Act; 

• A close-out netting, which is carried out after the Danish Party has been declared bankrupt, includes fi-
nancial obligations that did not arise before the time when the non-defaulting party knew, or should have 
known, the circumstances occasioning the Limitation Day (fristdagen), see Section 207, Subsection 2, first 

sentence of the Capital Markets Act; 

• A close-out netting includes financial obligations which came into existence after the day the bankruptcy 

was announced in the Danish Official Gazette (Statstidende), see Section 207, Subsection 2, second sen-

tence of the Capital Markets Act; or 

• The Counterparty acquired a claim against the Danish Party within 3 months of the Limitation Day and the 
Counterparty knew, or ought to have known, that the Danish Party was insolvent when the claim against 
the Danish Party was acquired or came into existence, see Section 208, Subsection 1 of the Capital Mar-

kets Act. 

3.1.1.5 Do the laws of Denmark recognize that the close-out netting provisions in §§ 10 to 11 of the EFET General 
Agreement apply to all Individual Contracts or could it be challenged by a liquidator, receiver or third party? 
Would we need the single agreement concept in order to preserve the enforceability of the termination right 
and the ability to calculate a net amount? If the single agreement concept is particularly important in your juris-

diction, please elaborate in a detailed and circumstantiated manner on whether or not, and if so, the degree to 
which, provisions allowing or providing for the termination of some Individual Contracts but not all Individual 
Contracts under the EFET General Agreement might impact termination and close out rights generally, as well 

as subsequent rights to terminate Individual Contracts remaining under the EFET General Agreement follow-

ing a previous Partial Close-Out. 

For Relevant Financial Obligations arising from the Individual Contracts and the Agreement, a liquidator, re-
ceiver or third party cannot challenge the inclusion of such claims in a close-out netting unless the financial 
obligations or claims fall within the restrictions set out in section 3.1.1.4 above. However, the close-out netting 

rights may be suspended or set aside for a Danish Party, which is a Danish credit institution or a certain Dan-
ish investment firm if it becomes subject to measures pursuant to the Danish BRRD-rules (see Schedule B, 
section 1.3). 

 
In our opinion, the single agreement concept is not required in order to preserve the enforceability of the Early 
Termination right and the ability to calculate a net amount under Danish law as the enforceability of these 

rights as agreed in the Agreement will under Danish law follow from Section 206 of the Capital Markets Act.  
In addition, there is limited Danish authority on whether parties can agree with binding effect for third parties 
that two or more transactions are a single agreement with the consequence that a bankruptcy estate be pre-

vented from cherry picking among them. In our view, a single agreement concept in itself is likely not to be 
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upheld in case of a Danish bankruptcy estate, if this concept is the only basis for claiming termination and net-
ting rights. Accordingly, under Danish law it is important that such rights are explicitly agreed in §§ 10 and 11 

of the Agreement. 
 
Danish legal literature assumes that a close-out netting must always include all transactions covered by the 

netting agreement in question. This is assumed in order to avoid arbitrary selection among transactions by the 
parties to the detriment of third parties. However, in our view it must be possible to agree under Danish law 
that a specific type of Individual Contracts, for example, such as transactions in Emission Allowances (subject 

to the Allowances Appendix) can be closed-out and netted even though the remaining Individual Contracts 
between the Parties are not closed-out and netted. We base this on the reasoning that the Parties are free to 
enter into one Agreement under which for example only Emission Allowances are traded and another Agree-

ment under which no Emission Allowances are traded. Under such circumstances, a "Partial Close-Out" of 
only the Agreement under which Emission Allowances are traded would be the main rule if only that Agree-
ment had been defaulted. As we believe that Danish law will not distinguish between whether there is one or 

two Agreements so long as it is clear and objective which type of Individual Contracts can be subject to a Par-
tial Close-Out (e.g. such that only transactions in Emission Allowances under the Allowances Appendix are 
closed-out if only transactions in Emission Allowances have been defaulted due to uncured non-performance 

or breach of warranty or misrepresentation concerning only one or more transactions in Emission Allowances), 
we are of the view that a Partial Close-Out is possible under Danish law, provided that the Individual Contracts 
subject to Partial Close-Out are an objectively defined group and that none of the Parties are vested with any 

discretion to choose which Individual Contracts to make subject to such Partial Close-Out. 
 
We note that there are to our knowledge no legal precedents in respect of this question, and as such the 

question remains subject to legal uncertainty under Danish law. 

3.1.1.6 Is the insolvent counterparty's (i.e. the Danish Party's) obligation to pay the amount of any compensation claim 
in Euro, USD or GBP (as agreed between the parties in the Election Sheet) enforceable under the laws of 

Denmark or could the calculation in a foreign currency be challenged by a liquidator, receiver or third party? 

The enforceability of claims and court decisions ordering the payment of money in a currency other than Dan-

ish Kroner against a Danish Party subject to Danish bankruptcy proceedings is subject to the Bankruptcy Act 
which in general provides for the conversion of such foreign currency debt into Danish Kroner on the date of 
the commencement of such bankruptcy proceedings (dekretdag) or the initiation of formal restructuring pro-

ceedings. 
 
There is to our knowledge no Danish legal authority on this point, but in our view the purpose of the close-out 

netting provisions of the Capital Markets Act, including the fact that the Capital Markets Act explicitly states 
that a bankruptcy estate of a Danish Party is bound by a close-out netting agreement (as further discussed 
under Schedule B, section 2) points to the conclusion that a close-out netting would be completed based on 

such agreed currency and only if the resulting net balance was in favour of the Counterparty, would the Coun-
terparty have to file its claim for such net payment in the bankruptcy estate of the Danish Party in Danish Kro-
ner calculated on the date of the commencement of such bankruptcy proceedings (dekretdag). In our view, a 

similar principle will apply in case of initiation of formal restructuring proceedings, cf. Section 12g of the Bank-
ruptcy Act. 

3.1.1.7 Please specify, if and as applicable, the degree to which termination and close-out rights in case of opening of 
insolvency proceedings, against a party based in your jurisdiction are dependent upon, or otherwise affected 
by, the status of one or more of the concerned parties falling within a particular category of classification of 

entity. Specifically, do these rights differ as the result of a party being a financial institution, ordinary corporate 

entity or any other categorization or regulatory or legal status? 
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The application of the Danish close-out netting rules as described in Schedule B, section 2 and the scope of 
Relevant Financial Obligations apply irrespective of whether the Danish Party is a Financial Entity or a Non-

Financial Entity, and irrespective of whether the Counterparty is a Financial Entity or a Non-Financial Entity, 
see Schedule B, section 2.2. However, if a Danish Party is a Danish credit institution or certain Danish invest-
ment firm subject to measures under the Danish BRRD-rules, this will influence on the enforceability of the 

Counterparty's Early Termination rights, see Schedule B, section 1.3. 

3.1.1.8 Please specify if any of your conclusions in this Section I would be changed or qualified if the Parties would 
enter into several Individual Contracts for multiple types of products (e.g., some Individual Contracts would 
provide for delivery of electricity/natural gas, other ones for green certificates) under the same General Agree-
ment? Is there a risk that any safe harbor provisions applicable to one type of product, but not the other, would 

cease to apply as a result? 

 
In our view, the conclusions above in sections 3.1.1.2-3.1.1.7 would not be changed or qualified if the Parties 

would enter into several Individual Contracts for multiple types of Commodities under the same Agreement, 
(e.g. some Individual Contracts would provide for delivery of natural gas and other ones for green certificates 
under the Gas Agreement) provided that all the Individual Contracts qualify as Relevant Financial Obligations, 

re. Schedule B, section 2.3.  
 
If one or more Individual Contracts do not qualify as Relevant Financial Obligations, a Counterparty will in our 

view most likely not be able to enforce a right to early terminate, close-out net and calculate a net settlement 
amount for such Individual Contracts as the result of an insolvency of the Danish Party, as such insolvency 
events may not per se be deemed a material default under Danish law, which entitles the Counterparty to ter-

minate the transactions. 
 
If an Agreement comprises both Individual Contracts qualifying as Relevant Financial Obligations and not, we 

are of the view, that close-out netting will still be effective for those obligations which qualify as Relevant Fi-
nancial Obligations, provided that (i) this is not contrary to the terms of the relevant Agreement, (ii) this is the 
intention of the Parties and/or (iii) this complies with any other requirement under the applicable law. We base 

this also on the wording of Section 206, subsection 1 of the Capital Markets Act, which states that the parties 
can agree that "the financial obligations comprised by the agreement" shall be subject to close-out netting. 
The consequence is, that application of Danish law in case of a Danish Party becoming subject to Danish In-

solvency Proceedings may result in a splitting-up or segregation of the portfolios of transactions under the rel-
evant Agreement into multiple "netting pools" of disparate treatment, i.e. where some transactions may be 
subject to close-out netting under the Capital Markets Act and some transactions may not be subject to close-

out netting but Danish law on set-off and cherry picking (right to step into a contract) will apply to such transac-
tions/obligations instead. However, we note that there are to our knowledge no legal precedents in respect of 
this question and our view is primarily an interpretation based on general Danish legal principles and the word-

ing of the Capital Markets Act. Accordingly, this view is subject to legal uncertainty. 

3.1.2 Preventive restructuring frameworks 

 
This question relates to a termination and close-out netting based on an insolvency based or related Material 

Reason listed in § 10.5(c) of the Agreement, to the extent applicable, where the event is a Danish Preventive 
Restructuring Proceeding, see below section 3.1.2.3. Since the rules on Danish Preventive Restructuring Pro-
ceedings have just entered into force in Denmark, the below responses are our current best view of how they 

will operate in the scenarios to be discussed. In particular, we note, that even though Danish Preventive Re-
structuring Proceedings may be initiated prior to the debtor actually being insolvent (i.e. likelihood of insol-
vency may be sufficient), we would find it most likely, that such proceedings under Danish law would be con-

sidered "insolvency proceedings" for purposes of Section 5, no. 7 of the Capital Markets Act, and therefore, 
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subject to the same close-out netting rules etc. as applicable in case of a Danish Party subject to Danish Insol-
vency Proceedings and as generally described in section 3.1.1 above 

 
Please discuss the issues outlined above under section 3.1.1. 

3.1.2.1 Short overview of Danish Preventive Restructuring Proceedings 

We refer to Schedule B, section 1.2. 

3.1.2.2 Automatic Termination 

We refer to our response in section 3.1.1.2, which in our best view also applies to a Danish Party subject to 

Danish Preventive Restructuring Proceedings, but where reference is made to section 3.1.1.3, with the modifi-
cations set out in section 3.1.2.3 below. 

3.1.2.3 No Automatic Termination 

We refer to our response in section 3.1.1.3, which in our best view also applies to a Danish Party subject to 
Danish Preventive Restructuring Proceedings, with the following modifications: 

 
• In respect of our response to section 3.1.1.3(a), we note, that Danish Preventive Restructuring Proceed-

ings may be initiated in a situation where the debtor is not yet insolvent (i.e. likelihood of insolvency may 

be sufficient), and according to the rules a restructuring administrator may not always be appointed and/or 
a stay of individual enforcement actions may not always be applied for or granted, which in our view 
mean, that it may be less clear, that any such measure in itself will qualify as one or more of the Material 

Reasons listed in § 10.5(c) of the Agreement. Accordingly, the Parties could consider agreeing specifi-
cally, whether any or which measures taken pursuant to the European Restructuring Proceedings as im-
plemented in local law should in itself qualify as a Material Reason under the Agreement. 

 
• In respect of our response to section 3.1.1.3(c), we note that Section 29 of the Bankruptcy Act does not 

apply in case of a Danish Party being subject to Danish Preventive Restructuring Proceedings, but since 

the statutory right to terminate and close-out net is overruling mandatory law, it would be advisable to 
provide a termination notice in a way which ensures that it is actually received by the Danish Party, 
which may mean that an e-mail notice may be less advisable to use in practice for a termination notice 

against a Danish Party subject to Danish Preventive Restructuring Proceedings. If a restructuring admin-
istrator has been appointed we also refer to the arguments in section 3.1.1.3(c) relating to formal re-
structuring proceedings. 

3.1.2.4 Netting of all positive and negative Settlement Amounts in determining the Termination Amount 

We refer to our response in section 3.1.1.4, which in our best view also applies to a Danish Party subject to 
Danish Preventive Restructuring Proceedings. 

3.1.2.5 Recognition of the applicability of the close-out netting provisions in §§ 10 to 11 of the EFET General Agree-

ment to all Individual Contracts 

We refer to our response in section 3.1.1.5, which in our best view also applies to a Danish Party subject to 

Danish Preventive Restructuring Proceedings. 

3.1.2.6 The insolvent counterparty's (i.e. the Danish Party's) obligation to pay the amount of any compensation claim 

in Euro, USD or GBP 

We refer to our response in section 3.1.1.6, which in our best view also applies at least to a Danish Party sub-

ject to Danish Preventive Restructuring Proceedings where a stay of individual enforcement actions has been 
issued. 
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3.1.2.7 Dependency upon the status of one or more of the concerned parties falling within a particular category of 

classification of entity 

We refer to our response in section 3.1.1.7, which in our best view also applies to a Danish Party subject to 
Danish Preventive Restructuring Proceedings. 

3.1.2.8 Several Individual Contracts for multiple types of products under the same General Agreement 

We refer to our response in section 3.1.1.8, which in our best view also applies to a Danish Party subject to 

Danish Preventive Restructuring Proceedings. 

3.1.3 Non-Insolvency related Material Reasons 

Please discuss the issues outlined above under sections 3.1.1.5-3.1.1.8 in the context of non-insolvency re-
lated Material Reasons, as well as the following question: Are the rights of the Terminating Party to terminate 

and close-out the EFET General Agreement enforceable in accordance with the terms of the EFET General 

Agreement, irrespective of the insolvency of Party A (i.e. the Danish Party)? 

Subject to the qualification below, Early Termination for Material Reasons (§ 10.5(a), (b), (d) and (e) of the 

Gas Agreement, and § 10.5(a), (b), (d), (e) and (f) of the Electricity Agreement) and close-out netting (§ 10.3 
in connection with § 11 of the Agreement) other than due to insolvency based events are enforceable inter 
partes under Danish law. In respect of enforceability against a bankruptcy estate of a Danish Party or a Dan-

ish Party subject to formal restructuring proceedings, reference is made to section 3.1.1 above, and in respect 
of a Danish Party subject to Danish Preventive Restructuring Proceedings, reference is made to section 3.1.2 
above. 

 
Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, conclu-
sive and binding may not be effective, if such calculations or determinations are incorrect and such provisions 

will not necessarily prevent judicial inquiry into the merits of such calculations or determinations. 
 

3.2 Multibranch Parties 

3.2.1 Danish Multibranch Party 

Our opinion in this section is based on the following additional assumption:also based the following additional 
assumption: 

 

• The Danish Party has entered into Individual Contracts under the EFET General Agreement through of-
fices in Denmark as well as through one or more branches located abroad. After entering into these Indi-
vidual Contracts and prior to the maturity thereof, the Danish Party becomes the subject of a voluntary or 

involuntary proceeding under the insolvency laws of Denmark. 

3.2.1.1 3.3.1.1Would there be any change in your conclusions reached under sections 3.1 above based upon the fact 

that the Danish Party has conducted business under the EFET General Agreement on a multibranch basis 

prior to its insolvency? 

No, as Danish law does not consider a branch as a separate legal entity, and consequently, Danish bank-

ruptcy proceedings would cover all assets of a Danish Party notwithstanding whether it has entered into Indi-
vidual Contracts under the EFET General Agreement on a multibranch basis prior to its insolvency or not on a 
multibranch basis.  

3.2.1.2 3.3.1.2Would the EFET General Agreement be treated as a single unified agreement by the Danish receiver 
under the laws of Denmark, regardless of the treatment of the EFET General Agreement or Individual Con-

tracts by an insolvency official in a country where close-out netting may be unenforceable? 
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A bankruptcy estate of a Danish Party would in our opinion be bound by the provisions on close-out netting of 
the Capital Markets Act as outlined under section 3.1 above, irrespective of any insolvency proceedings 

against one or more branches of such Danish Party in other jurisdictions, including jurisdictions where close-
out netting is unenforceable.  

 

Accordingly, in our opinion, the Agreement would be treated in accordance with our opinions under section 3.1 
above in this scenario. 

3.2.2 3.3.2Foreign Multibranch Party 

Our opinion in this section is Our opinion in this section is also based on the following additional assumptions: 
 

• A corporation, a bank, an investment services provider, an insurance company, an investment fund man-
agement company or any other similar financial institution ("Party F") incorporated, organized or having its 
centre of main interest in a country ("Country H") other than Denmark has entered under the EFET Gen-

eral Agreement into Individual Contracts both through its home office and through one or more branches 
located in other countries including in each case a branch of Party F located in and subject to the laws of 

Denmark (the "Danish Branch"). 

• After entering into these Individual Contracts and prior to the maturity thereof, Party F becomes the sub-

ject of voluntary or involuntary proceedings under the insolvency laws of Country H. 

3.2.2.1 3.3.2.1Would there be separate proceedings in Denmark with respect to the assets and liabilities of the Dan-
ish Branch upon the start of the insolvency proceeding for Party F in Country H? Or would the relevant author-

ities in Denmark defer to the proceedings in Country H, so that the assets and liabilities of the Danish Branch 
would be handled as part of the proceedings for Party F in Country H? Could local creditors of the Danish 

Branch initiate separate proceedings in Denmark even if the relevant authorities in Denmark did not do so? 

A legal entity incorporated outside Denmark cannot be subject to insolvency proceedings in Denmark, unless 
it is deemed to have its actual place of business in Denmark. In this context, the Danish courts will look to 

whether the management of the legal entity has its de facto seat in Denmark (notwithstanding the formal regis-
tration hereof). If such foreign legal entity has a Danish subsidiary, such Danish subsidiary may be declared 
bankrupt in Denmark. Under Danish law, a Danish branch of a foreign legal entity does not constitute a sepa-

rate legal entity, and cannot (as the main rule) be declared bankrupt in Denmark.  
 
Consequently, Danish law would in our opinion defer to the proceedings in Country H, so that the assets and 

liabilities of the Danish Branch would be handled as part of the proceedings for Party F in Country H. 

3.2.2.2 3.3.2.2If there were separate proceedings in Denmark with respect to the assets and liabilities of the Danish 
Branch, would the receiver or liquidator in Denmark and the Danish courts, based on the facts above, include 
Party F's position under the EFET General Agreement, in whole or in part, among the assets of the Danish 
Branch and, if so, would the receiver or liquidator and the Danish courts recognize the close-out netting provi-

sions of the EFET General Agreement in accordance with their terms? The most significant problem arising 
would be if a Danish receiver, liquidator or court considering a single EFET General Agreement were to re-
quire a counterparty of the Danish Branch of Party F to pay the mark-to-market value of Individual Contracts 

entered into with the Danish Branch to the liquidator or receiver of the Danish Branch, while at the same time 
forcing the counterparty to claim in the proceedings in Country H for its net value from other Individual Con-
tracts with Party F under the same EFET General Agreement. In considering this issue, please assume that 

close-out netting under the EFET General Agreement would be enforced in accordance with its terms in the 

proceedings for Party F in Country H. 

N/A as there would in our view not be separate proceedings in Denmark, see our answer to question 3.3.2.1 

3.2.2.1 above. 
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Please also see section 3.3.2.1 above, concerning the situation where a legal entity has its actual place of 
business in Denmark.  

3.2.2.3 3.3.2.3Please consider your answer to your question assuming instead that Party F has no branch located in 

Denmark, but has assets in Denmark. 

A legal entity incorporated outside Denmark cannot (as the main rule) be subject to insolvency proceedings 
exclusively on the basis of assets located in Denmark. 
 

3.3 3.4Collateral 
 

3.4.1 Background - Danish law relating to financial collateral arrangements 

As mentioned in section 1.5.2 above the Collateral Directive, including the provisions relating to financial col-

lateral arrangements, was implemented into Danish law as of 1 January 2004. 
Section 1, Subsection 11 of the Capital Markets Act states that the provisions of Chapter 36 of the Capital 
Markets Act apply to financial collateral arrangements and to financial collateral after such financial collateral 

has been provided. Financial collateral shall be regarded as having been provided when the relevant act of 
perfection has been carried out.  
A financial collateral arrangement is an agreement between parties covered by Section 196 of the Capital 

Markets Act (which includes Danish Parties covered by section 1.3) on the posting of collateral for financial 
obligations (cf. Section 5, no. 2 and sections 1.5.2.2-1.5.2.4 above) in the form of collateral covered by Section 
197 of the Capital Markets Act, see below. Pursuant to Section 196, Subsection 2, a retail client (as defined in 

MiFID II, Article 4(1)(11)) cannot be part in a title transfer financial collateral arrangement. 
A "financial collateral agreement" can be an agreement on provision of financial collateral in the form of trans-
fer of title (overdragelse af ejendomsret) or in the form of charges/pledges (pant), cf. Section 5, no.1 of the 

Capital Markets Act. According to § 7 of the Credit Support Annex it is contemplated that collateralisation is 
made by transfer of title. 
 

According to Section 198, Subsection 2 of the Capital Markets Act, it must appear from a financial collateral 
agreement which of the parties' financial obligations are covered by the agreement. 
 

The parties may agree that the value of financial collateral posted under an agreement may be included in a 
close-out amount calculation in accordance with the provisions on realisation in Section 203 of the Capital 
Markets Act. In addition, Section 201 of the Capital Markets Act provides that realisation or valuation of finan-

cial collateral by a non-defaulting party in a close-out netting scenario to cover financial obligations must be on 
commercially reasonable terms. 

3.4.2 Type of collateral 

In the Credit Support Annex it is contemplated that the Eligible Credit Support to be posted will be Cash or 
Letters of Credit.  

 
Only the following types of collateral are eligible as financial collateral under Section 197, cf. Section 4, Sub-
section 1, nos. 1-3 of the Capital Markets Act (together "Eligible Danish Collateral"): 

 

1. Cash standing to the credit of an account; 

2. Transferable securities (with the exception of instruments of payment (betalingsinstrumenter)) which are 

negotiable on the capital market, including: 

(a) shares in companies and other securities equivalent to shares in companies, partnerships and other 

entities, and depositary receipts in respect of shares; 
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(b) bonds and other forms of securitised debt, including depositary receipts in respect of such securities; 

and 

(c) any other securities giving the right to acquire or sell such securities as listed under items (a) or (b) 
hereof or giving rise to a cash settlement determined by reference to transferable securities, curren-

cies, interest rates or yields, commodities or other indices or measures; 

3. Money-market instruments, including treasury bills, certificates of deposit and commercial papers, exclud-

ing instruments of payment;  

4. Units in collective investment undertakings; and 

5. Credit claims (gældsfordringer), as defined in no. 4 of Section 5 of the Capital Markets Act, provided both 

parties are covered by Section 196, Subsection 1, nos. 1-5 of the Capital Markets Act; 

 
except cash deposits which cannot be made subject to legal proceedings, for example client accounts and 

certain pensions, cf. Section 197, Subsection 3. 
 

Cash received and credited to the Transferee's account is a type of financial collateral which qualifies as Eligi-

ble Danish Collateral.  
 
A letter of credit is not in itself covered by the definition of Eligible Danish Collateral. We have not reviewed 

any specific Letter of Credit for the purpose of providing this opinion. A Letter of Credit is in accordance with 
its definition in the Credit Support Annex a standby letter of credit, bank guarantee or similar document issued 
irrevocably by a commercial bank, and we assume that the Transferee may draw upon each such Letter of 

Credit in one or more drawings in an aggregate amount (up to the face amount for which the Letter of Credit 
has been issued) that is equal to all amounts that are due and payable by the Transferor but have not been 
paid to the Transferee within the time allowed for such payments under the Agreement (including any notice or 

grace period). We assume that the Letters of Credit will in accordance with their terms serve as Eligible Credit 
Support, but in respect of this opinion, the Letters of Credit will not be considered Eligible Danish Collateral 
and cannot be included in the calculation of one close-out net amount pursuant to the Capital Markets Act. 

Furthermore, we assume that the Letter of Credit will be issued by the relevant commercial bank to the Trans-
feree directly and accordingly there is no title transfer. Since the questions contained in this section 3.4 relate 
to financial collateral and title transfer we do not express any view in our responses below in relation to Letters 

of Credit. 

3.4.3 Questions 

For the purposes of the opinions relating to section 3.4.3 we have made Our opinion in this section is also 
based on the following additional assumptions: 

 

• Although it is a bilateral form in that it contemplates that each party may be required to post collateral to 
the other, we assume that (i) Party A (i.e. the Danish Party) is at all times Transferor under the EFET 
Credit Support Annex and (ii) that the collateral is owned by Party A or that Party A is authorised and em-

powered to transfer ownership in the collateral. 

• The Parties agree that Eligible Credit Support will include cash and , Letters of Credit and Parent Com-

pany Guarantee (PCG). Cash is denominated in a freely convertible currency and is held in an account 

under the control of Party B as Transferee maintained in the jurisdiction of the relevant currency. 

• Party A, when transferring Eligible Danish Collateral (i.e. Cash credited an account) under the Agreement, 
will have full legal title to such Eligible Danish Collateral at the time of transfer, free and clear of any lien, 
claim, charge or encumbrance or any other interest of Party A or of any third person and that no second-

ary pledge or similar security interest over the Eligible Danish Collateral will subsequently be created by 

Party A or by operation of law or otherwise. 
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As described in section 2.8.2 of Schedule B, only Cash credited to an account qualify as Eligible Danish Col-
lateral pursuant to the Danish rules on financial collateral arrangements. Whilst both letters of credit and par-

ent company guarantees may be relevant for providing security under Danish law, they are not in themselves 
financial collateral and no title transfer occurs. Since the questions contained in this section 3.3 relate to finan-
cial collateral and title transfer we do not express any view in our responses in the opinion in relation to letters 

of credit and parent company guarantees. 

3.3.1 3.4.3.1Under the laws of Denmark, what law governs the transfer of ownership in the various forms of Eligible 

Credit Support deliverable under the EFET Credit Support Annex? 

In Denmark questions regarding choice of law in contractual relationships are governed by the Rome Conven-
tion of 19 June 1980 incorporated into Danish law by Act No. 188 of 9 May 1984 (now Consolidated Act no. 

139 of 17 February 2014). Consequently, the parties are in general free to decide on the choice of law in their 
interpartes relationship (subject to ordre public).  

 

However, the Convention does not apply to the relationship vis-à-vis third parties. Thus, it is necessary to ap-
ply principles of private international law when deciding on the applicable law governing, inter alia, the re-
quired act of perfection.  

 
Under Danish private international law the general rule is the principle of lex rei sitae, i.e. that the law of the 
country where the subject matter is situated at the time of the establishment of the proprietary interest applies. 

This means as the general rule that a proprietary interest (including transfer of title) in Danish Eligible Collat-
eral156 located in Denmark will normally be governed by Danish law. 
 

In relation to Cash credited to a bank account under the control of Party B (i.e. the Transferee, which can be a 
Danish or a foreign party) maintained in the jurisdiction of the relevant currency, we note that under Danish 
law, such cash is generally considered a receivable against the bank in question. However, the position under 

Danish private international law in respect of applicable law with regard to proprietary interests in receivables 
is unclear. We believe that the prevailing view is that the law of the debtor applies although there is precedent 
of the Danish High Court pursuant to which the law of the domicile of the creditor was applied. Although, it 

remains uncertain which law will apply vis-à-vis third parties in cases where a proprietary interest is granted 
over contractual rights in receivables, we believe that the prevailing view under Danish law is that Cash cred-
ited to a bank account is deemed located at the place of incorporation of the bank holding the account and 

consequently will be governed by the laws of that jurisdiction.  

3.3.2 3.4.3.2Would the laws of Denmark characterize each transfer of collateral as effecting an unconditional trans-
fer of ownership in the assets transferred? Is there any risk that any such transfer would be re-characterized 
as creating a security interest? If so, is there any way to minimize such risk? What would be the conse-

quences of such a re-characterization?  

Under general Danish law, a transfer of title in lieu of the creation of a normal security interest (e.g. a pledge) 
risks being re-characterised as a pledge where the act of perfection has not been performed (i.e. general Dan-

ish law does not generally recognise transfer of title as a way of posting collateral). 
  
However, in respect of financial collateral arrangements, Section 205 of the Capital Markets Act recognises 

that such arrangements may include transfer of title as a valid form of posting financial collateral in relation to 
act of perfection and realisation of the collateral. Accordingly, pursuant to Section 205 of the Capital Markets 
Act a financial collateral arrangement in respect of Eligible Danish Collateral, e.g. Cash credited to an account, 

under the control of Party B (the Transferee) in the form of title transfer is effective in accordance with the 
terms of the arrangement in relation to the act of perfection and realisation of the collateral.  
  

 
156 For dematerialised securities Section 210 of the Capital Markets Act, implementing inter alia Article 9 of the Collateral Directive, provides that certain issues, including proprietary 
issues, regarding the dematerialised security shall be governed by the legislation in the country where the account is maintained. 
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We are of the view that § 3 of the Credit Support Annex where delivery of Cash as Eligible Credit Support 
shall be done by "transferring Cash to the account of the Transferee" provided absolute ownership is thereby 

transferred will constitute a transfer of title under Section 205 of the Capital Markets Act and the act of perfec-
tion has been carried out when Cash has been credited to the account of Party B (the Transferee). 
 

In relation to the rules on voidability (omstødelse) in the Bankruptcy Act, we note that the preparatory works 
state that Section 205 does not apply in relation to such voidability rules. Accordingly, if a financial collateral 
arrangement in the form of title transfer is in its substance creating a security interest, it will be characterised 

as a security interest in respect of the voidability rules. Based on the wording used in the Credit Support An-
nex, it is our view that Eligible Credit Support provided under the Credit Support Annex will be characterised 
as being a security interest in substance under Danish law, and therefore will each transfer of Eligible Credit 

Support be considered a security interest in respect of the voidability rules, see further below in section 
3.4.3.73.3.7. 

3.3.3 3.4.3.3Assuming that Party B receives absolute ownership in the collateral, will it need to take any action 
thereafter to ensure that its title therein continues? Are there any requirements in Denmark necessary or ad-
visable, including any filing, registration, notification, stamping, notarisation or any other action or the obtaining 

of any governmental, judicial, regulatory or other order, consent or approval? Are there any other procedures 
that must be followed or consents or other governmental or regulatory approvals that must be obtained or es-

tablished, to enforce, or continue such ownership interest? 

A financial collateral arrangement must be in writing or be evidenced in an equivalent way in order to be gov-
erned by the provisions of Chapter 36, see Section 198, Subsection 1 of the Capital Markets Act. In our view, 
this requirement has been satisfied if the parties Parties have entered into the Credit Support Annex. 

 
Assuming that Party B (the Transferee) has received absolute ownership in the Cash held in an account under 
the control of Party B (the Transferee) no further actions or requirements is necessary to ensure its title therein 

pursuant to Danish law. 

3.3.4 3.4.3.4What is the effect, if any, under the laws of Denmark of the right to substitute collateral pursuant to § 6 
of the EFET Credit Support Annex? Does the presence or absence of consent to substitution by Party B have 

any bearing on this question? 

Pursuant to Section 202, Subsection 1, it is possible for the Transferor, upon agreement with the Transferee, 
to substitute Eligible Danish Collateral (i.e. Cash credited an account) with other financial collateral, and ac-
cording to the preparatory works it is a requirement that the substitution collateral is of substantially the same 

value as the substituted collateral. If such substitution collateral is provided no later than at the same time as 
the Transferor regains possession of the substituted collateral, the substitution collateral may only be avoided 
if the substituted collateral was avoidable, see below section 3.4.3.73.3.7. 

 
Accordingly, the right of Party A (the Transferor) to substitute Cash pursuant to § 6 of the Credit Support An-
nex does not affect the validity under Danish law of the unconditional transfer of ownership contemplated by § 

7 of the Credit Support Annex. Any substitution Cash shall be provided to Party B (the Transferee) no later 
than at the same time as Party A (the Transferor) regains possession of the substituted Cash. If the value of 
the substituted Cash is higher than "substantially the same value" as the substitution Cash such excess collat-

eral may be voidable pursuant to the Bankruptcy Act. 
 
As mentioned above, Section 202, Subsection 1 requires that the substitution takes place "upon agreement". 

We are not aware of any guidance under Danish law when such "agreement" shall be made, i.e. whether it is 
sufficient that there is an agreement from the outset allowing substitution from time to time without further con-
sent or whether there must be a specific consent prior to each substitution. In our view there is a risk that it 

could be considered contrary to a title of transfer security interest under Danish law if the transferor could dis-
pose over the transferred assets at its sole discretion, and therefore we would generally advise that consent 
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shall be given in respect of each substitution request in order to be certain that there has been an effective 
transfer of title security interest.  

3.3.5 3.4.3.5Party B's right in relation to the transferred collateral upon termination of the relevant master agreement 
will be governed by § 11 of the EFET General Agreement together with § 11 of the EFET Credit Support An-

nex. Assuming that § 11 of the EFET General Agreement is valid and enforceable in Denmark insofar as it 
relates to the determination of a net amount payable by either Party on the termination of Individual Contracts, 
is § 11 of the EFET Credit Support Annex also valid to the extent that it provides for the value of the collateral 

provided and not yet transferred (i.e. returned to Transferor) to be included in the calculation of a net amount 

payable under § 11 of the EFET General Agreement as "other amounts payable"? 

For the purposes of this question we assume that a Material Reason has occurred and is continuing in respect 

of one of the parties (but that such party is not subject to measures under the Danish BRRD-rules), that the 
other party has terminated the Agreement in accordance with § 10 of the Agreement, that the Terminating 
Party is calculating the Termination Amount in accordance with § 11, that § 11 of the Agreement is valid and 

enforceable in Denmark insofar as it relates to the determination of a net amount payable by either Party on 
the termination of Individual Contracts, and that Party B (the Transferee) has received and not yet returned 
Cash as Eligible Credit Support in accordance with the Credit Support Annex. 

 
Pursuant to Section 203, Subsection 3 of the Capital Markets Act, on collateralisation in the form of cash, real-
isation may be effected through setting off the value of such financial collateral against the collateralised liabili-

ties or through repayment of said liabilities. 
 
We also note that pursuant to Section 205, Subsection 2, it is possible to agree that in case of an enforcement 

event, an obligation to deliver equivalent collateral, which has not been performed by the defaulting party prior 
to the enforcement event, can be included in a close-out netting balance. 
 

Accordingly, in our view, it is possible under Danish law to agree that Cash provided as Eligible Credit Support 
shall in the event of an Early Termination constitute an amount owing from the Transferee to the Transferor to 
be included in the determination of a final settlement amount in accordance with the close-out netting provi-

sions of the Capital Markets Act described in Schedule B, section 1.5.1 above2. Provided that any conversion 
of Cash into the Base Currency is effected on commercially reasonable terms, we are of the view that § 11 of 
the Credit Support Annex is valid to the extent that the wording thereof will be read and construed as providing 

for the value of the Cash provided to Party B (the Transferee) and not yet returned to Party A (the Transferor) 
to be included in calculation of a net amount payable under § 11 of the Agreement as "other amounts paya-
ble".  

3.3.6 3.4.3.6Are the rights of Party B enforceable in accordance with the terms of the EFET General Agreement and 

the EFET Credit Support Annex, irrespective of the insolvency of Party A? 

In respect of enforceability of the rights of Party B under the Agreement, including if Party A as the defaulting 
party is insolvent, reference is made to other parts of this opinion. 

 
In our view, a financial collateral arrangement which is properly entered into in accordance with the provisions 
of Chapter 36 of the Capital Markets Act described and/or referred to in other parts of this section 3.4 3.3 is 

binding on Party A and is also binding on a bankruptcy estate of Party A, provided Party A is not a credit insti-
tution or an investment firm subject to the Danish BRRD-rules where certain rights etc. may be suspended 
and/or set aside.  

3.3.7 3.4.3.7Will Party A (or its receiver or other similar official) be able to recover any transfer of collateral provided 
to Party B during a certain "suspect period" pre-ceding the date of the insolvency? If so, how long before the 

insolvency does the suspect period begin? If such a period exists, does the substitution of collateral by a 
counterparty during this period invalidate an otherwise valid transfer, assuming the substitute assets are of no 
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greater value than the assets they are replacing? Is the transfer of additional collateral pursuant to the mark-
to-market provisions of the EFET Credit Support Annex during the suspect period subject to avoidance, either 

because it was considered to relate to an antecedent or pre-existing obligation or for some other reason? 

The voidability rules of the Bankruptcy Act apply generally, also to financial collateral arrangements, unless 
exceptions are specifically set out in Chapter 36 of the Capital Markets Act. 

 
Of particular relevance in respect of provision of security is Section 70 of the Bankruptcy Act which states that 
if security (i) is not created prior to or simultaneously with the establishment of the debt which it is securing 

(i.e. it is securing old debt), or (ii) is not perfected without undue delay after the creation of such debt, such 
security may be voidable (omstødelig) if Danish Insolvency Proceedings are commenced against the Danish 
Party during the three-month period starting from the date of the act of perfection of such Eligible Danish Col-

lateral. According to case law and legal literature, the terms "simultaneously" and "without undue delay" must 
be strictly interpreted but taking into account the concrete circumstances relating to the relevant action re-
quired for perfection. As we have noted above in section 3.4.3.23.3.3, we are of the view that the title transfer 

arrangement under the Credit Support Annex will be characterised as being a security interest in substance, 
and therefore each transfer of Eligible Credit Support will be considered a security interest in respect of the 
voidability rules, including Section 70 of the Bankruptcy Act. 

 
Notwithstanding the above, according to Section 202, Subsection 2 of the Capital Markets Act a financial col-
lateral arrangement may include a provision to the effect (and therefore not be voidable under Sections 70 or 

72 of the Bankruptcy Act, however, in case of the latter unless such provision of financial collateral does not 
appear ordinary) that the parties are obliged to provide financial collateral or additional financial collateral in 
order to take account of changes in the value of the collateral or amount of the claims covered by the agree-

ment, provided that the changes have occurred after the agreement was entered into, and provided that the 
changes were caused by circumstances relating to market conditions, and subject to certain further conditions.  
 

In respect of substitution and voidability, reference is made to section 3.4.3.4 3.3.4 above. 
 
Section 72 and Section 74 of the Bankruptcy Act also apply generally, including in respect of financial collat-

eral arrangement, but do not have any particular relevance for such collateral arrangement. Reference is 
made to the general description in section 3.1.2 3.1.1.3(b). 

3.3.8 3.4.3.8Is the EFET Credit Support Annex in an appropriate form to create the intended outright transfer of 
ownership in the collateral to Party B? Are there any other requirements to be observed in Denmark in order to 
ensure validity of such transfer in each type of Eligible Credit Support created by Party A under the EFET 

Credit Support Annex? For example, are there any other requirements such as those mentioned under section 

3.4.3.2 3.3.3 above? 

In our view the Agreement together with the Credit Support Annex constitute a financial collateral arrangement 
for the purpose of Chapter 36 of the Capital Markets Act in respect of financial obligations (see section sec-
tions 1.5.2.2-1.5.2.4 aboveSchedule B, 2.3-2.5), and accordingly, in our view, under Danish law the Agree-

ment together with the Credit Support Annex is in an appropriate form to create a financial collateral arrange-
ment in the form of transfer of title to Cash credited to the account of Party B (the Transferee) for financial obli-
gations. 

3.3.9 Do you have other specific recommendations on the subject of collateral that EFET and its members need to 

be aware of? If yes, please provide detailed answer. 

We do not have any specific recommendations. 
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2.4 3.5General Enforceability 

3.4.1 3.5.1Is the EFET General Agreement and any of the above Annexes (including the EFET Credit Support An-
nex) and Appendices enforceable under the laws of Denmark in accordance with its own terms? We would 
like you to specifically discuss , in a detailed an circumstantiated manner the provisions on (i) non-perfor-

mance due to Force Majeure (§ 7 of the EFET General Agreement) and (ii) , (iii) remedies for non-perfor-
mance (§ 8 of the EFET General Agreement) and (iii) limitation of liability (§ 12 of the EFET General Agree-
ment) and any other provisions which in your opinion need to be commented on according to the law of Den-

mark, including whether these provisions could and/or need to be further "expanded" and/or "strengthened" 
under the laws of Denmark. We are especially interested in provisions that you may believe infringe upon the 
ordre public in Denmark and that may be challenged by the courts in Denmark irrespective of the laws that 

governs the EFET General Agreement. 

We are of the opinion that § 7 in each of the Agreement is enforceable in accordance with its terms. 
 

Under Danish law, professional parties to a contract may agree on a force majeure provision, including the 
scope of force majeure events and the consequences of their occurrence. 
 

We are of the opinion that each of §§ 12.2, 12.3, 12.4 and 12.5 of the Agreement are enforceable in accord-
ance with its terms, except that a Danish court may find that § 12.3 of the Agreement is not enforceable in 
case of gross negligence (which is not generally exempted pursuant to § 12.4 of the Agreement as is the case 

with intentional default and fraud).  
 
Please note that in general, the validity and enforceability of an agreement may be affected by generally appli-

cable principles of "reasonableness and fairness" (urimeligt eller i strid med redelig handlemåde) as set out in 
Section 36 of the Danish Contracts Act (aftaleloven)167 and "breach of expectations" (bristede forudsæt-
ninger), but such principles are rarely used on agreements between professional parties. 

3.4.2 Is there a risk that a notice, declaration or other communication given in accordance with the E-Notice Agree-
ment may not be recognised as valid? Could the deemed receipt of a notice be challenged? Who bears the 

burden of proof that the document attached to the e-mail is not falsified? 

As a general rule under Danish law, the giving of a notice is not subject to formality requirements. Under Dan-

ish law a written statement is generally valid and binding, irrespective of its form. Special formality require-
ments to a notice are only required if statutory law, trade usage or custom, or the relevant agreement requires 
such formality. Under the assumption that no such trade usage or custom exists in the market for bilateral 

trading of Commodity Transactions, it will be relevant to refer to the Agreement. If it is agreed between the 
Parties, that a written notice may be given by e-mail, including a termination notice, in our view, this would be 
binding for the Parties. In respect of material notices, such as termination notices, we also refer to section 

3.1.2.3. 
 
In principle, it is possible under Danish law to agree with binding effect for the Parties, that a notice is deemed 

delivered at a certain point in time if sent and/or delivered in a pre-agreed manner. However, the Party send-
ing the notice will have the burden of proof that this has taken place, if challenged. For notices with a material 
content, such as a termination notice, the Party sending the notice may potentially also need to justify that the 

Party acted in good faith, including why one method of delivery has been chosen instead of another, if the lat-
ter method would have increased the possibility that the notice would be received. 
 

Under Danish law, generally the party raising a claim of for example false statement, would have the burden of 
proof in case of a litigation between the Parties. 

 
167 Consolidated Act no. 193 of 2 March 2016, as amended. 
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3.4.3 Please indicate any recommendations you have and which you are of the opinion EFET and its members 
need to be made aware of regarding the general enforceability, from a legal stand point, of the EFET General 

Agreement and its Credit Support Annex. 

For topics discussed in this opinion on enforceability, we do not have any specific recommendations. 

3.5 3.6Confirmation Practices 

Below, we have based our Our opinion on in this section is also based the following additional assumptions: 

 
• As far as the Confirmation practice is concerned, when entering into an Individual Contract, the parties in 

each case (i) make oral reference to the EFET General Agreement when concluding the relevant Individ-

ual Contract over the phone or (ii) refer to the EFET General Agreement when subsequently exchanging 
confirmations or similar electronic written or non-verbal means of entering into or confirming Individual 

Contracts (in whichever form, including telex, fax, SWIFT or other means of electronic transmission). 

• Parties may or may not (i) use the EFET Electronic Confirmation Matching System (EFET eCM) to elec-
tronically match and exchange Confirmations or (ii) enter into the EFET Electronic Confirmation Agree-

ment. 

3.5.1 3.6.1Binding Individual Contract 

3.5.1.1 3.6.1.1Does the formation of a legally binding and enforceable Individual Contract require any formal act (e.g., 

execution in writing, signature, registration or notarization) under the laws of Denmark? 

As a general rule under Danish law , the conclusion of an agreement is not subject to formal requirements. 
Under Danish law an oral agreement is generally valid and binding, even if not recorded. However, for evi-

dence reasons it is advisable to have promises and agreements in writing. A written agreement is only re-
quired if statutory law, trade usage or custom requires such formality.  
  

Under the assumption that no such trade usage or custom exists in the market for bilateral trading of Com-
modity Transactions, we are of the opinion that a verbal agreement is sufficient under Danish law to form a 
legally binding Individual Contract. It should be noted that under Danish law, agreements on close-out netting 

(slutafregning) pursuant to Section 206 of the Capital Markets Act have to be in writing or be evidenced in an 
equivalent way, see Section 198, Subsection 1 of the Capital Markets Act. The Agreement contains provisions 
on close-out netting, and we consider these provisions to be sufficient for the purposes of Section 198, Sub-

section 1 of the Capital Markets Act provided the Individual Contracts clearly refer to the Agreement. 
 
As outlined above, the general rule under Danish law is that there are no requirements as to form in connec-

tion with the formation of a contract, and, in principle, an agreement can be entered into by electronic ex-
change of data provided there is a binding and valid offer and acceptance. However, it is a condition that the 
contract is the outcome of a declaration of intent by the parties.  

 
Where the a electronic confirmation matching system reflects the intention of both Parties , for example ex-
pressed by entering into an Electronic Confirmation Agreement, and the Parties act in accordance therewith, 

in our view the use of such electronic systems in the ordinary course of business implies that agreements 
made thereby are binding on the Parties. 
 

Under Danish law the principle of freedom to submit evidence prevails. Consequently, most digital evidence is 
admissible but the weight of such evidence is solely at the discretion of the Danish courts. 

3.5.1.2 3.6.1.2At what point in time does an Individual Contract agreed upon orally become legally binding or enforce-

able under the laws of Denmark? 
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Under Danish law, an Individual Contract agreed upon orally becomes legally binding and enforceable at the 
time of the oral acceptance. 

 
We note that according to Article 12 of Commission Delegated Regulation (EU) No 149/2013, as amended, 
issued pursuant to Regulation (EU) No 648/2012 of the European Parliament and of the Council of 

4 July 2012 on OTC derivatives, central counterparties and trade repositories (as amended) (the "EMIR Regu-
lation") certain deadlines apply for exchanging confirmations for OTC derivative contracts (as defined in the 
EMIR Regulation). In accordance with the publication from the European Commission "EMIR: Frequently 

Asked Questions", latest update on 10 July 2014, we do not believe that breach of such deadlines, to the ex-
tent applicable, will influence on the transactions being legally binding and enforceable under Danish law. 

3.5.1.3 3.6.1.3Does failure to object to incorrect terms in a received Confirmation constitute "acceptance" of those 
terms per the laws of Denmark? If so, is there a relevant time period per the laws of Denmark that could po-

tentially override the governing law of the EFET General Agreement, and permit the parties to object still? 

As mentioned above, an oral agreement is legally binding. The written Confirmation will in this respect merely 
serve the purpose of evidencing the oral agreement, and, in principle, one party cannot unilaterally amend the 
oral agreement by including new terms in a Confirmation.  

 
However, where two professional parties have entered into an oral agreement, a party who receives a confir-
mation of the agreement (made in good faith by the other party), which contains incorrect terms, should react 

in order not to risk being deemed bound by the revised terms through passivity. When a party should react 
depends on the circumstances, but generally a notification without undue delay will be sufficient in order not to 
be bound. Accordingly, if a Confirmation contains terms, which do not reflect the oral agreement, the recipient 

should, without undue delay, notify the other party of such discrepancies to avoid risking being deemed bound 
by the revised terms through passivity. In our view, this interpretation presented under Danish law would only 
apply to any issues of formation of contracts between two professionals, if Danish law has been agreed as the 

governing law in general or to formation of contracts issues. 

3.5.1.4 3.6.1.4Is the reference to the relevant EFET General Agreement made in the relevant written confirmation 
exchanged (post trade) between the parties sufficient for the inclusion of the Individual Contract in the EFET 

General Agreement? 

Under circumstances where express reference has been made to the Agreement when entering into an Indi-
vidual Contract, in our opinion the Agreement will be part of the contractual relationship relating to that Individ-
ual Contract. 

 
If the Parties orally enter into an Individual Contract without any reference to the General Agreement between 
them, but subsequently confirm the Individual Contract in writing the Agreement has in principle not been 

made part of the contractual relationship of the Individual Contract as such. However, if it can be proven that it 
was the intention of the Parties to impliedly make the terms of the Agreement part of the Individual Contract, 
e.g. by pointing to a trade usage in the market or between the Parties in question, we are of the opinion that 

the Agreement will be part of the contractual relationship relating to the Individual Contract. Although Danish 
law recognizes that the acceptance of contractual terms may be impliedly agreed, in practice, it may be uncer-
tain whether such intention can be proven in case of a dispute. 

 
The exchange of a subsequent Confirmation referring to the Agreement (which the other party does not object 
to) may be an indication of the intention of the Parties, but if the other party can argue that this was not the 

intention, it may be possible that a Danish court will find that the terms of the Agreement have not been validly 
included as part of the Individual Contract in question. 
 

We express no view on any specific Confirmation, including through EFET eCM.  
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3.5.2 3.7Means of Evidence 

3.5.2.1 3.7.1Assumed there is a dispute with respect to the existence or the terms or and conditions of an Individual 
Contract, would any or all of the following be eligible for rendering or otherwise properly introducing evidence 
of the agreed terms of the Individual Contract in front of a court in Denmark: a (i) taped recording, (ii) witness' 

statement, (iii) e-mail or other electronic message or transaction entry system, and/or (iv) facsimile be eligible 
for rendering evidence in court? Are there any local requirement or other considerations that are relevant to 

each form of evidence? 

 
As a general matter, any of the above means of evidence are admissible in a Danish court. However, Danish 
courts will decide on a case-by-case basis the value that it will attribute to any evidence, based on the specific 

circumstances. Also, a Danish court will not be bound by an agreement to the effect that a specific means of 
evidence shall be conclusive proof between the Parties, if the evidence is contested in good faith by one of the 
Parties. 

3.6 3.8Core Provisions 

We have based our opinion in the following section also on the additional assumptions outlined under sections 
3.1 and 3.3 3.2 above. 

3.2.1 3.8.1Would any of the selections contemplated by the EFET General Agreement or any of the above men-
tioned Annexes (including the EFET Credit Support Annex) and Appendices change the substance of your 
conclusions reached under sections section 3.1 - 3.3 (Enforceability of Close-out Netting) above? As far as the 

EFET Credit Support Annex is concerned, you should in particular discuss the effect of electing to allow sub-

stitution with or without consent.  

In our opinion, none of the elections contemplated by the Agreement or any of the Annexes listed in Section 

1.1.1 (including the Credit Support Annex) will change the substance of the conclusions reached under sec-
tions section 3.1 - 3.3 in relation to the enforceability of the close-out netting provisions of the Agreement.  
 

In respect of substitution with or without consent under the Credit Support Annex, we refer to section 
3.4.3.43.3.4. 

3.2.2 3.8.2Considering your conclusions reached under sections section 3.1 - 3.3 (Enforceability of Close-out Net-
ting) above, what are the provisions of the EFET General Agreement that you regard as so essential that a 
material alteration thereof could affect the conclusions reached in that sections section 3.1 - 3.3 (each such 

provision a "Core Provision")? We believe that the following provisions are Core Provisions: § 1, § 10.3(a), the 
second sentence of § 10.3(b), § 10.3(d), § 10.5(c)(iv), § 11 and the related definitions contained in Annex 1 to 

the EFET General Agreement. 

To the extent that the Capital Markets Act permits close-out netting of financial obligations, we consider the 
following provisions so essential to the Agreement (i.e. to be Core Provisions) that a material alteration thereof 

could affect the conclusions reached regarding close-out netting in respect of financial obligations which may 
be subject to close-out netting, see sections section 3.1 - 3.3: § 1, § 10.3(a), second sentence of § 10.3(b), § 
10.3(d), § 10.5(c)(iv) and § 11, and the related Defined Terms contained in Annex 1 to the Agreement. 

3.2.3 3.8.3Would the inclusion of the General Agreement in the EFET Cross Product Payment Netting Agreement, 
the Master Netting Agreement or in the CPMA Cross-Product Master Agreement (as amended by the 

EFET/IECA Commodities Schedule to the Cross-Product Master Agreement) (the "CPMA") change the sub-

stance of your conclusions reached under sections section 3.1 - 3.3? 
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In our opinion and based on the assumption that the Core Provisions (see section 3.8.23.6.2) in the Agree-
ment have not been changed, inclusion of the Agreement in the EFET Cross Product Payment Netting Agree-

ment, in the CPMA or in the Master Netting Agreement does not change the substance of the conclusions 
reached under sections section 3.1 - 3.3 in relation to the close-out netting provisions of the Agreement. We 
do not express any opinion on any provisions, including the payment netting, close-out netting and/or set-off 

provisions, in the EFET Cross Payment Netting Agreement, the CPMA or the Master Netting Agreement. 

3.7 3.9Governing Law, Arbitration and Jurisdiction  

We have based our Our opinion in this section on is also based the following additional assumption: 
 

• The relevant EFET General Agreement is governed by the laws of a jurisdiction other than Denmark (in-

cluding English or German law) and is legal, valid, binding and enforceable under the laws of the jurisdic-

tion which it is governed by. 

3.3.1 3.9.1Would the Parties' agreement on the governing law, submission to arbitration or jurisdiction (§ 22 of the 
EFET General Agreement) be upheld in Denmark, and what would be the consequence consequences if it 

were not? 

Based on the foregoing assumptions (in section 2 and above) and subject to the qualifications (in section 4 
below), we are of the opinion that: 

 
• The express choice of either German or English law to govern the Agreement is a valid choice of law sub-

ject to Danish public policy and the mandatory rules of the laws of any country with which the transaction 

has a significant connection, if and in so far as under the laws of that country those rules must be applied 
notwithstanding the choice of law, cf. Article 3 (3), Article 7 and Article 16 of the Convention on the Law 
Applicable to Contractual Obligations dated 19 June 1980 (the Rome Convention) as implemented in 

Denmark by Danish Consolidated Act No. 139 of 17 February 2014, and the submission by the Danish 
Party to the jurisdiction of the courts of Germany or England, respectively, is valid and binding upon the 

Danish Party. 

• An express choice of either German or English law to govern non-contractual obligations arising out of or 
in connection with the Agreement may not be upheld by the courts of Denmark as (i) where applicable, 

Regulation (EC) No. 864/2007 of 11 July 2007 (the "Rome II-Regulation") does not apply to Denmark (on 
account of the general Danish opt-out, (cf. The European Council’s Edinburgh Decision of 12 December 
1992 and the Protocol to the Treaty of Amsterdam on the position of Denmark)) and (ii) according to Dan-

ish principles of private international law, a choice of law agreement in respect of non-contractual obliga-

tions entered into before the event giving rise to the damage has occurred may not be enforceable. 

• A final judgment of a German or an English court, respectively,  against the Danish Party in respect of any 
suit, action or proceeding arising out of or relating to the Agreement Agreements will be recognised and 
enforced by the courts of Denmark, subject to and in accordance with the provisions of Council Regulation 

(ECEU) No. 1215/2012 of the European Parliament and Council on Jurisdiction and the Recognition and 
Enforcement of Judgments in Civil and Commercial Matters of 12 December 2012 (the "Brussels I-Regu-
lation") and the bilateral agreement in relation thereto between Denmark and the European Community of 

19 October 2005 (and any protocol and accession convention in respect thereof) and Danish Consoli-
dated Act No. 1563 of 20 December 2006 as amended1282 of 14 November 2018, implementing the 

Brussels I-Regulation and such bilateral agreement in Denmark.  

• A final judgment properly obtained in any court of England against the Danish Party in respect of any suit, 
action or proceeding arising out of or relating to the Agreements will neither be recognised nor enforced 

by the Danish courts without re-examination of the substantive matters thereby adjudicated. In connection 
with any such re-examination, the judgement will generally be accepted as material evidence, but the par-
ties must provide the Danish courts with satisfactory information about the contents of English law and, if 

they fail to do so, the Danish courts may apply Danish law instead. Please also refer to section 3.9 below. 
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• Subject to the compliance with the 10 June 1958 New York Convention on the Recognition of Enforce-
ment of Foreign Arbitral Awards, an arbitral award obtained against a Danish Party in an arbitration pro-

ceeding pursuant to the provisions of the Agreement will be enforced by Danish courts without re-exami-

nation or re-litigation of the matters thereby adjudicated. 

3.8 3.10Regulatory Regime  

3.4.1 3.10.1Are there any exchange control laws or license requirements (under, e.g., any banking, securities trad-
ing or energy law) that may affect the enforceability of the relevant EFET General Agreement or of the Individ-

ual Contracts? 

There are no exchange control laws or license requirements under Danish law that would affect the enforcea-

bility of the Agreement or the Individual Contracts. 

3.9 Other Provisions 

3.5.2 If you have other recommendations that you would like EFET members to consider (for example to fully opti-
mize the EFET General Agreement for a specific purpose such as to support limited trading between two enti-

ties both organized and doing business solely in your jurisdiction), then these types of suggestions may, but 

need not, be appended as an Annex to the end of your final opinion letter. 

 
For Agreements subject to English law and jurisdiction, the Parties may consider to submit any dispute to the 
exclusive jurisdiction of the English courts, as this may at potentially bring the Agreement within the scope of 

the provisions of the Hague Convention of 30 June 2005 on Choice of Court Agreements (the "Hague Con-
vention") (and any protocol and accession convention in respect thereof).  

 

4. QUALIFICATIONS 

This opinion is subject to the following additional qualifications: 

4.1 This opinion is limited to the issues addressed herein and speaks only as of its date. In particular, it is noted 
that no opinion is expressed as to the validity and enforceability of any provisions of the Documents other than 

those to which express reference is made herein. 

4.2 This opinion is limited to matters of the laws of Denmark as in effect today and we express no opinion with 
respect to the laws of any other jurisdiction (including provisions that refer to such laws), nor have we made 

any investigation as to any laws other than the laws of Denmark. 

4.3 This opinion does not result in any obligation on our part to inform you of any changes in law or other develop-

ments after the date of this opinion, which would result in an amendment to this opinion. 

4.4 The term "enforceable" or "enforceable in accordance with its terms" as used in this opinion means that the 
obligations referred to are of a type normally recognised and enforced by the courts of Denmark. It does not 

mean that the obligations will be enforced in all circumstances or that any particular remedy will be available. 

4.5 Certain rights and obligations may be qualified or limited by, inter alia, the nature of the remedies available in 
Danish courts (the availability of the remedies of injunctions and specific performance may be limited), the 
acceptance by such courts of jurisdiction, the power of such courts to stay proceedings, or Danish public or-

der. 

4.6 Claims may become barred under Danish statutes of limitation or principles of passivity or may be or become 

subject to set-off or counterclaim. 
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4.7 Enforcement may be limited by insolvency, bankruptcy, formal restructuring proceedings (rekonstruktion) , 
Danish Preventive Restructuring Proceedings, or other laws affecting creditors’ rights in general pursuant to 

the Bankruptcy Act, which includes claw back provisions (omstødelige dispositioner) which may be used if a 
creditor has received an otherwise preferential position in the period up to the insolvency proceeding, or pur-

suant to the Danish BRRD-rules. Reference is also made to Schedule B, section 1.5.11.3. 

4.8 According to Section 201 in the Capital Markets Act, the realisation and valuation of the financial collateral or 
financial obligations, which are being close-out netted, must be conducted in a commercially reasonable man-

ner. 

4.9 With regard to jurisdiction, a Danish court may stay or - if appropriate - dismiss proceedings inter alia if con-
current proceedings involving the same cause of action and between the same parties are instituted before 
the courts of another EU/EEA member state, if related actions are pending in the courts of another EU/EEA 
member state or if the action comes within the exclusive jurisdiction of another court in each case in accord-

ance with the provisions of the Brussels I-Regulation or the Hague Convention. Additionally, with regard to 
jurisdiction, whether a Danish court will stay or dismiss proceedings if concurrent proceedings involving the 
same cause of action and between the same parties are instituted before the courts of England and Wales, if 

related actions are pending before the courts of England and Wales or if the action comes within the jurisdic-
tion of a court of England and Wales is a matter of Danish national law. While a Danish court may stay or dis-
miss proceedings in Denmark on the basis of lack of jurisdiction or on the basis of contractual jurisdiction 

agreements, the matter will be decided on a case by case basis and there can be no assurance that a con-

tractual jurisdiction agreement will be upheld in all circumstances. 

4.10 With regard to the choice of foreign law, if a Danish court is called upon to interpret or decide a matter in ac-
cordance with a foreign law, the parties must provide the court with adequate proof of the relevant contents of 
such law and if they fail to do so, the Danish courts may apply Danish law instead. In addition, the parties may 

be required to prepare translations into Danish of the relevant documents and foreign law. 

4.11 A Danish court may a deliver a judgment in a foreign currency, but such judgment can generally only be en-
forced in Denmark by a Danish enforcement court in Danish Kroner calculated at the rate of exchange as at 

the date of enforcement.  

4.12 The enforceability of claims and court decisions ordering the payment of money in a currency other than Dan-
ish Kroner is subject to the Bankruptcy Act which provides for the conversion of such foreign currency debt 
into Danish Kroner on the date of the commencement of such bankruptcy proceedings (dekretdag) or the initi-

ation of formal restructuring proceedings, and in certain cases, of the Danish Preventive Restructuring Pro-

ceedings. 

4.13 Any claim against a Danish Party on interest accrued after the insolvency order in respect of Danish Insol-

vency Proceedings regarding the Danish Party will be a deferred claim in Danish Insolvency Proceedings.  

4.14 Provisions in the Documents providing that certain calculations or certificates will be conclusive and binding 
(or prima facie evidence) may not be effective, if such calculations or certificates are incorrect and such provi-

sions will not necessarily prevent juridical inquiry into the merits of such calculations or certificates. 

4.15 There may be circumstances where Danish law will not give effect to provisions in the Documents (i) accord-
ing to which a Party is vested with discretion or may determine a matter in its opinion or (ii) which may be con-

sidered to be unreasonable and/or contrary to principles of fair dealing (e.g. where a party has waived its 

rights to put forward any and all defences whatsoever against a claim under an agreement).  
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4.16 A Danish court may refuse to give effect to undertakings contained in the Documents pursuant to which a 
party is obligated to pay another party's legal expenses and costs in respect of any action before the Danish 

courts. 

4.17 Any provision in the Documents providing that the terms of the Documents may be amended or varied only by 

an instrument in writing may be held by a Danish court not to be effective. 

4.18 This opinion expresses and describes Danish legal concepts in the English language and not in their original 
Danish terms; consequently this opinion may only be relied upon on the express condition that the opinion 
shall be governed by and that all words and expressions used herein shall be construed and interpreted in 
accordance with Danish law and be subject to the exclusive jurisdiction of the Danish courts, and we express 

no opinion as to the exact interpretation which would be placed upon any particular wording in the Documents 

by a court.  

 

5. RELIANCE 

5.1 This opinion is addressed exclusively to EFET and (i) is for the sole benefit of EFET and its members; and (ii) 
may not be relied upon by, or disclosed to, any other person or legal entity without EFET’s and our prior writ-

ten approval; but (iii) . 

5.2 This oplnion may be made available by EFET members to the appropriate regulatory authorities upon their 
request, provided that (A) such disclosure is for information purposes only and we do not assume any duty or 
liability to the recipient, and (B) none of such persons to whom this opinion is disclosed may rely on this opin-

ion for its own benefit or for that of any other person.  

5.3 This opinion is governed by Danish law and Kromann Reumert is only liable for damages under the general 
rules of Danish law. Kromann Reumert's liability is capped at DKK 20 million for any and all claims related to 
this opinion (and previous opinions relating to the Agreements) in aggregate for all persons which may be enti-
tled to rely on this opinion. Claims in respect of this opinion can only be made against Kromann Reumert and 

not against any of Kromann Reumert's partners or employees individually. Kromann Reumert is not liable for 
any operating loss, loss of time, loss of profits, loss of goodwill or reputation or for any indirect loss whatso-
ever and howsoever arising. This opinion is not granted in connection with any specific Agreements or Individ-

ual Contracts. 

 

6. PROFESSIONAL QUALIFICATION, GOVERNING LAW AND JURISDICTION 

6.1 We are qualified to practise law in the Kingdom of Denmark. 

6.2 This opinion is governed by Danish law and is subject to the exclusive jurisdiction of the Danish courts.  

 

 
Yours faithfully, 
Kromann Reumert 
 
 
Susanne Schjølin Larsen 

Partner  
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Appendix A 

SCHEDULE A - TYPES OF DANISH PARTIES 

 
Types of Danish Parties 
 

A Danish Party is a party to the Gas Agreement and/or the Electricity Agreement which is incorporated or organised in 
Denmark (excluding Greenland and the Faroe Islands) and is a: 
 

• Danish public limited company (aktieselskab); 

• Danish private limited company (anpartsselskab); 

• Danish limited partnership (kommanditselskab); 

• Danish partnership (interessentskab); or 

• Danish association (forening);  

including any of the following 

• Danish financial institution (including banks and other credit institutions, investment firms, insurance companies, in-

vestment funds, investment fund management companies, and pension funds).  
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SCHEDULE B - RELEVANT DANISH LAW 

1. RELEVANT DANISH INSOLVENCY PROCEEDINGS AND PREVENTIVE MEASURES, LAWS AND 
TERMINOLOGY 

1.1 Danish Insolvency Proceedings (bankruptcy proceedings and formal restructuring proceedings) 

Under the Bankruptcy Act, a Danish Party may be subject to the following main insolvency proceedings in 

Denmark: 

(a) Bankruptcy proceedings (konkurs). Bankruptcy proceedings are initiated by the debtor or a creditor filing a 

petition with a bankruptcy court. Upon receipt of the petition, the court sets a hearing date and notifies the 
debtor and any petitioning creditor. If the court is satisfied that the petitioning creditor has a valid claim 
against the debtor (applies only if a creditor has filed the petition) and the debtor is "insolvent" (i.e. that the 

debtor is unable to satisfy its obligations as they fall due, unless the inability to pay is of a temporary na-
ture only) the court will issue a bankruptcy order (konkursdekret) against the debtor. The bankruptcy order 
will be made public by an announcement in the Danish Official Gazette (Statstidende). The court will then 

appoint a bankruptcy trustee (kurator) to manage the estate. The bankruptcy estate will consist of the as-
sets that belong to the debtor at the time the bankruptcy order is issued, together with any assets that ac-
crue during the bankruptcy proceedings. The assets are realised and the proceeds are distributed among 

the creditors according to an order of priority set out in the Bankruptcy Act. Secured creditors are not part 
of this order of priority. Bankruptcy proceedings under Danish law are designed to ensure a high degree 
of equality of treatment of all creditors, enabling the estate to set aside/avoid (omstøde) certain pre-bank-

ruptcy transactions. 

(b) Formal restructuring proceedings (rekonstruktion). Formal restructuring proceedings are initiated by the 

debtor or a creditor filing for restructuring with a bankruptcy court and are regulated by the Bankruptcy 
Act. Before the bankruptcy court can initiate formal restructuring proceedings it is required that the debtor 
is "insolvent" (i.e. that the debtor is unable to satisfy its obligations as they fall due, unless the inability to 

pay is of a temporary nature only). The main purpose of the restructuring proceedings is to secure an oth-

erwise healthy debtor's survival through a period of insolvency by way of: 

1. a transfer of the debtor's business, 

2. a compulsory composition8 (tvangsakkord), or 

3. other initiatives which alone or together with the other parts of the formal restructuring proceedings 

entail that the debtor is no longer insolvent. 

Once initiated, the formal restructuring proceedings cannot be recalled or otherwise annulled. If the re-
structuring proceedings do not result in an outcome as described in 1-3 above, adopted by the creditors, 

the bankruptcy court will immediately commence bankruptcy proceedings over the assets of the debtor. 
This is the case if a restructuring plan or proposition is voted against by the creditors, and also if the bank-
ruptcy court decides to stop the restructuring proceedings, e.g. due to the debtor's failure to cooperate in 

good faith or if the restructuring proceedings for some reason prove to be pointless. The restructuring pro-
ceedings, however, will seize if the debtor becomes solvent during the proceedings. 
 

When restructuring proceedings are initiated the bankruptcy court immediately appoints one or more re-
structuring administrators (rekonstruktører) and, upon request from the debtor, an accountant 
(regnskabskyndig tillidsmand) to oversee and administrate the restructuring proceedings, to work out the 

restructuring plan and final restructuring proposal and to present these to the creditors. 

The bankruptcy court will then announce the restructuring of the debtor in the Danish Official Gazette 
(Statstidende) making the restructuring official. The restructuring administrator encourages all creditors to 

 
8 A compulsory composition entails that all general claims either are reduced pro rata or annulled. A compulsory composition may furthermore include a suspension of payments. 
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file their claims in order to build a foundation for the potential restructuring of the debtor. The claims will 

then be ranked in the same way as in the case of a bankruptcy. 

 Creditors are not allowed to terminate bilateral agreements merely as a consequence of the debtor being sub-
ject to Danish Insolvency Proceedings and/or merely due to the request for commencement of such proceed-
ings. Furthermore, the bankruptcy estate or the debtor with consent of the restructuring administrator in formal 

restructuring proceedings, as applicable, generally have the right to continue bilateral agreements. However, 
none of these mandatory rules apply if other statutory provisions provide otherwise, for example the Danish 
rules on close-out netting and financial collateral arrangements, which applies to Relevant Financial Obliga-

tions, see section 2 of this Schedule B. 

 However, if claims under the Agreement do not qualify as Relevant Financial Obligations, and a Danish Party 

becomes subject to Danish Insolvency Proceedings, Danish Preventive Restructuring Proceedings, or other 

insolvency related events occur; in our view, notwithstanding the terms of the Agreement, 

• the Counterparty may not, per se, be entitled to terminate the Agreement nor any Individual Contract;  

• the bankruptcy estate will most likely have the right to cherry pick among outstanding Individual Con-

tracts (the single agreement concept will most likely not prevent a bankruptcy estate from cherry picking 

among these); and 

• pursuant to general Danish law on set-off, the Counterparty may not set-off claims under Individual Con-
tracts which were not cherry picked by the bankruptcy estate with claims of the bankruptcy estate under 

Individual Contracts which the bankruptcy estate cherry picked. 

Under Danish law, bankruptcy proceedings may be initiated in Denmark in respect of the assets in Denmark of 
a legal entity incorporated in Denmark. Under Danish law, assets outside Denmark of such Danish entity may 
also be included, although, in practice whether it is possible to collect such assets will depend on whether the 

Danish bankruptcy proceedings are recognised in the relevant jurisdiction. 

A legal entity incorporated outside Denmark, which does not conduct business from a place in Denmark, can-
not be subject to insolvency proceedings in Denmark. If such foreign legal entity has a Danish subsidiary, 

such Danish subsidiary may be declared bankrupt in Denmark. Under Danish law, a Danish branch of a for-
eign legal entity does not constitute a separate legal entity, and cannot (as the main rule) be declared bank-
rupt in Denmark.  

The Bankruptcy Act applies to all types of Danish legal entities, including financial institutions. Financial institu-
tions regulated by the Financial Business Act, are subject to certain supplementary provisions, which ensure 
that the FSA will be involved during insolvency proceedings related to financial institutions. The FSA is entitled 

to file a petition for bankruptcy in respect of a financial institution if it becomes insolvent. 

1.2 Danish Preventive Restructuring Proceedings 

With effect from 17 July 2022, a new type of restructuring proceedings, i.e. preventive restructuring proceed-
ings (forebyggende rekonstruktion, and defined as Danish Preventive Restructuring Proceedings for purposes 
of this opinion), was introduced under Danish law by an amendment to the Bankruptcy Act, implementing the 
European Restructuring Directive.  

Danish Preventive Restructuring Proceedings are initiated by the debtor filing for preventive restructuring with 
a bankruptcy court. The preventive restructuring proceedings may be initiated already at the likelihood of the 
debtor being insolvent, i.e., prior to the debtor actually being insolvent, which as described above would be a 

requirement for formal restructuring proceedings to be initiated. 



 

 

 

      
PAGE 51 

 

 

There are two types of Danish Preventive Restructuring Proceedings. The main difference between the two 
types of proceedings is whether the creditors may enforce their claims via the bailiff's court or whether a stay 

of individual enforcement actions (fyldestgørelsesforbud) is decided by the bankruptcy court. If no stay of indi-
vidual enforcement actions is applied for or granted, the creditors and business partners are not informed of 
the proceedings (unless formal restructuring proceedings are initiated later) and no restructuring administrator 

is appointed unless the debtor requests it. If a stay of individual enforcement actions is granted, the creditors 
are informed, and a restructuring administrator is appointed. An accountant may be appointed irrespective of 
whether a stay of individual enforcement is granted, if the debtor requests it. 

Creditors are not allowed to terminate bilateral agreements merely as a consequence of the debtor being sub-
ject to Danish Preventive Restructuring Proceedings and/or merely due to the debtor's request for commence-
ment of such proceedings, cf. Section 9 e, Subsection 1 of the Bankruptcy Act. Furthermore, if a stay of indi-

vidual enforcement actions has been granted, the debtor, with the consent of the restructuring administrator, 
generally has the right to continue bilateral agreements, in which case the counterparty's claim will be prefer-
ential after section 94 of the Bankruptcy Act, cf. Section 9 e, Subsection 2 of the Bankruptcy Act. However, 

none of these mandatory rules apply if other statutory provisions provide otherwise, cf. Section 9 e, Subsec-
tion 3 of the Bankruptcy Act. This exemption is worded similarly to the exemptions applicable in respect of 
continuation of bilateral agreements in bankruptcy (Section 53 of the Bankruptcy Act) and in formal restructur-

ing proceedings (cf. Section 12 n of the Bankruptcy Act). Accordingly, we interpret this as preserving any right 
to terminate and close-out net which follows from the Capital Markets Act also in case of Danish Preventive 
Restructuring Proceedings (as is the case with Danish Insolvency Proceedings). 

Non-Financial Entities and certain Financial Entities may be subject to the Danish Preventive Restructuring 
Proceedings, but according to the preparatory works, the various types of entities listed in Article 1(2), points 
(a)-(f) of the European Restructuring Directive may not be subject to Danish Preventive Restructuring Pro-

ceedings. 

1.3 Danish BRRD-rules  

Failing banks and other credit institutions and certain investment firms may be subject to various recovery and 

resolution measures pursuant to the BRRD Act which includes transfer of assets and liabilities to the Danish 
Financial Stability Company (Finansiel Stabilitet - an independent public company) or a subsidiary of the Dan-
ish Financial Stability Company), bail-in, suspension of contractual rights and obligations, etc.  

The Danish Financial Stability Company is under the BRRD Act granted various additional rights such as 
rights to terminate or amend terms in contracts of the undertaking subject to resolutions measures if neces-
sary to ensure such measures. Further, the Danish Financial Stability Company may suspend payment and 

delivery obligations which are due, suspend enforcement in respect of collateral granted, and suspend termi-
nation rights under contracts, all valid from the time of publication of such suspensions until the end of the fol-
lowing business day. 

Pursuant to the Financial Business Act, the Danish FSA is also granted with various early intervention 
measures in case of financial difficulties in such institutions, including issuing of various types of orders 
(påbud) to the institution and its management, the right to remove senior management, and the appointment 

of a temporary administrator.  

The implementation of measures pursuant to the Danish BRRD-rules does not qualify as insolvency proceed-
ings as a matter of law and may not qualify as an enforcement event under Section 206 of the Capital Markets 

Act provided that the substantive obligations under the contract, including payment and delivery obligations 
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and the provision of collateral, continue to be performed. Accordingly, the implementation of such measures 
will not per se entitle a counterparty to terminate, carry out close-out netting, enforce collateral etc. 

If a Danish Party (i.e. a Danish bank or other credit institution, or certain investment firms) becomes subject to 
measures under the Danish BRRD-rules, this will influence on the Counterparty's rights to terminate and 
close-out, as such rights may be suspended and/or set aside. 

If a credit institution or an investment firm is subject to resolution measures under the Danish BRRD-rules the 
FSA must consent to insolvency proceedings being initiated.  

1.4 Applicable law 

The EU Insolvency Regulation no. 848/2015, as amended, does not apply in Denmark.9 Under Danish law the 
only cross-border regulation relevant to consider on a general level is the Nordic Bankruptcy Convention.10  

Under Danish choice of law rules the application of the law of a foreign jurisdiction to a contractual relationship 

in case of a Danish bankruptcy depends on whether Danish choice of law rules point to such law or whether 
the application of such law has been validly agreed. However, it is generally recognised that Danish law aimed 
at protecting the creditors and/or preserving the debtor's assets, including the mandatory provisions in the 

Bankruptcy Act concerning early termination, cherry picking and voidability, will prevail over the parties' choice 
of law. 

Accordingly, if a Danish Party11 (which becomes subject to Danish Insolvency Proceedings in Denmark), has 

entered into an Agreement governed by the laws of another jurisdiction, the choice of law will in our opinion 
most likely not be binding for the Danish Party's bankruptcy estate in respect of set-off and early termination 
rights (unless special exemptions apply, see below in respect of the Danish close-out netting rules), and the 

Danish Party's bankruptcy estate may modify the laws of the relevant jurisdiction with mandatory creditor pro-
tection rules in the Bankruptcy Act or other relevant law. In a recent court case, the Maritime and Commercial 
Court of Denmark (Sø- og Handelsretten) came to the conclusion in a specific case12 and set aside a govern-

ing law clause appointing English law as the applicable law, and the claim raised by the bankruptcy estate in 
the Danish court could be subject to substantive proceedings in Denmark.  

Denmark has implemented the Banks Winding-up Directive13 by Executive Order (bekendtgørelse) no. 721 of 

30 May 2017 (the "Winding-up Order"), which applies to winding-up of an EU based bank or other credit insti-
tutions. Section 17 of the Winding-up Order provides that as the general rule netting agreements will be gov-
erned by the agreed choice of law. We are not aware of any Danish authority concerning the scope of this pro-

vision in the Winding-up Order. In our view, it is not certain that this choice of law provision in Section 17 of the 
Winding-up Order would be overruling and conclusive for a Danish Party's bankruptcy estate in a situation 
where applying mandatory Danish bankruptcy provisions would lead to a result which is different from the law 

of the netting agreement.  

1.5 Publicly available information 

In Denmark a search on the status of the Danish Party may be carried out online with the Danish Business 

Authority (at www.virk.dk) and it is possible to obtain an on-line transcript. A transcript from the Danish Busi-

 
9 See preamble 88 of the EU Insolvency Regulation. 
10 Order (anordning) no. 251 of 1 September 1934 as amended. 
11 For a Danish Party being a bank or other credit institutions subject to the Banks Winding-up Directive, see also footnote 13, and for an insurance company subject to Directive 
2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (re-
cast),as amended; the choice of law shall be interpreted in the context of those Directives and the Danish implementing executive orders. 
12 U.2019.69S. 
13 Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganisation and winding-up of credit institutions, as amended.  
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ness Authority is, however, not conclusive evidence of whether or not: (i) a winding up, administration, bank-
ruptcy or formal restructuring order has been issued, (ii) a resolution for winding up has been passed; or (iii) 

an administrator, trustee or liquidator has been appointed. Notice of the matters referred to above may not be 
filed with the Danish Business Authority immediately and may not be registered immediately. In addition, such 
transcripts do not report petitions for winding up, administration, bankruptcy or formal restructuring prior to the 

issuance of the order therefor.  

Petitions for Danish Preventive Restructuring Proceedings, formal restructuring proceedings or bankruptcy are 
not published. Anyone having a legal interest therein may obtain information from the bankruptcy court as re-

gards whether and when a debtor has filed such a petition. 
 
In respect of Danish financial institutions, it may also be relevant to check whether the FSA has published that 

any measures have been taken towards such institution (at www.finanstilsynet.dk). 
 

2. DANISH RULES ON CLOSE-OUT NETTING AND FINANCIAL COLLATERAL ARRANGEMENTS 

2.1 Introduction 

The Collateral Directive was implemented into Danish law by Act No. 1171 of 19 December 2003 amending 
the rules on bilateral netting in the Danish Securities Trading Act (værdipapirhandelsloven) for agreements 

entered into on or after 1 January 2004. This Act was replaced by the Capital Markets Act as of 3 January 
2018. The rules on bilateral netting in the Capital Markets Act are contained in Chapter 36 (Sections 196 to 

209). 

The main close–out netting provision (Section 206, Subsection 1 of the Capital Markets Act) provides that par-
ties can agree, with legal effect for third parties (including a bankruptcy estate), that financial obligations under 
an agreement may be close-out netted upon the occurrence of an enforcement event. An enforcement event 

(fyldestgørelsesgrund) is an event of default or other event agreed by the parties, which gives a party the right 
to close-out net (Section 5, no. 6 of the Capital Markets Act). Such event can be the commencement of insol-
vency proceedings (insolvensbehandling)14 of a party (irrespective of the jurisdiction in which such insolvency 

proceedings take place). 

Chapter 36 also contains the Danish rules on financial collateral arrangements implementing the Collateral 

Directive. These rules are described below in section 2.8 of this Schedule B. 

It is a requirement that the close-out netting agreement and financial collateral arrangement be in writing or be 
capable of being documented in another manner legally similar thereto (see Section 198, Subsection 1 of the 

Capital Markets Act). 

2.2 Financial Entities and Non-Financial Entities 

Both Financial Entities and Non-Financial Entities may be subject to the Danish rules on close-out netting and 
financial collateral arrangements. 

For the purpose of this opinion the following entities are Financial Entities (each a "Financial Entity")15 : 

(a) a public authority (excluding publicly guaranteed undertakings unless they, inter alia, fall under (b) to (e) 

below) including: 

 
14 As set forth in Section 5, no. 7 of the Capital Markets Act, "insolvency proceedings" include inter alia bankruptcy, formal restructuring proceedings as well as other Danish or for-
eign types of liquidation, winding up or reorganisation measures caused by a debtor's insolvency. It does not as a matter of law per se include resolution measures of banks and 
other credit institutions or certain investment firms or Danish branches of such undertakings under the Danish BRRD-rules, see Section 31 of the BRRD Act and Section 243 d of the 
Financial Business Act. 
15 See Section 196, nos. 1-5 of the Capital Markets Act. 
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1. public bodies in European Union Member States and countries that the EU has entered into a finan-

cial agreement with, which are responsible for, or assist, in public debt management, and 

2. public bodies in European Union Member States and countries that the EU has entered into a finan-

cial agreement with, which are authorised to keep accounts for clients; 

(b) central banks, the European Central Bank, the Bank for International Settlements, any multilateral devel-

opment bank, the International Monetary Fund and the European Investment Bank; 

(c) financial institutions (finansielle institutioner) subject to supervision, including: 

1. credit institutions as defined in Article 3(1)(1) of Directive 2013/36/EU, 

2. investment firms as defined in Article 4(1)(1) of Directive 2014/65/EU, 

3. financial institutions (finansieringsinstitutter) as defined in Article 3(1)(22) of Directive 2013/36/EU, 

4. insurance undertakings as defined in Article 1(a) of Council Directive 92/49/EEC as amended and a 

life assurance undertaking as defined in Article 1(a) of Directive 2002/83/EC, 

5. undertakings for collective investment in transferable securities (UCITS) with an authorisation under 

Article 5 of Directive 2009/65/EC, 

6. management companies, and 

7. alternative investment fund managers; 

(d) central counterparties (CCPs), settlement agents and clearing houses, as defined respectively in Article 
2(c)-(e) of Directive 98/26/EC as amended or similar institutions regulated under national law acting in the 

futures, options and derivatives markets to the extent not covered by such Directive; and 

(e) legal persons, who act in a trust or representative capacity on behalf of any one or more persons, includ-

ing bondholders or holders of other forms of securitised debt, or any authority or entity as defined in (a) to 
(d) above. 

 

For the purpose of this opinion entities (legal persons) which are not a Financial Entity as set out in (a) to (e) 

above are Non-Financial Entities (each a "Non-Financial Entity")16. 

The types of Danish Parties listed in Schedule A will be either a Financial Entity or a Non-Financial Entity. 

2.3 Scope of Financial Obligations 

It must be clear from the close-out netting agreement which of the present, future, actual or contingent or pro-
spective "financial obligations" are covered by the agreement (see Section 198, Subsection 2 of the Capital 

Markets Act). 

The term "financial obligations" is defined in Section 5, no. 2 of the Capital Markets Act. For the purpose of 
this opinion the relevant definitions are in (i) Section 5, no. 2, first sentence, which applies to close-out netting 

agreements where one or both parties are a Financial Entity, and (ii) Section 5, no. 2, second sentence, which 
applies if both parties to a close-out netting agreement is a Non-Financial Entity. In the first case (Section 5, 
no. 2, first sentence) which has the broadest scope the term "financial obligations" includes obligations giving 

the party a right to cash settlement or delivery of "financial instruments" and "claims originating from agree-
ments on energy products". In the latter case (Section 5, no. 2, second sentence) the scope is narrowed and 
the term "financial obligations" includes claims originating from foreign exchange trading, trading in "financial 

instruments", trading on commodities exchanges, "claims originating from agreements on energy products", 

and deposits and advances.  

For the purpose of this opinion, we will focus on the scope in Section 5, no. 2, second sentence, since all 

claims covered hereby will also be covered by Section 5, no. 2, first sentence. Accordingly, the scope of "Rel-
evant Financial Obligations" (i.e. "financial obligations" which may be subject to close-out netting and financial 

 
16 See Section 196, no. 6 of the Capital Markets Act. 
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collateral arrangement under Danish law) which we define below will apply irrespective of whether or not a 

Financial Entity is a party to the Agreement. 

We assume that the Agreement will not be used for foreign exchange trading, trading on commodities ex-
changes, and deposits and advances. Thus, for the purpose of this opinion determining the scope of "financial 

obligations" will relate to  

• claims originating from trading in "financial instruments"; and 

• "claims originating from agreements on energy products" 

(together the "Relevant Financial Obligations"). 

 

Thus, below we first address claims originating from trading in "financial instruments" (see Schedule B, section 
2.4 below) and then we address "claims originating from agreements on energy products" (see Schedule B, 

section 2.5 below). 

2.4 Claims originating from trading in financial instruments  

"Claims originating from trading in "financial instruments"" may cover various claims arising from the trading 

relationship between the parties. Financial instruments (in its Danish term, i.e "finansielle instrumenter") are 
defined in the Capital Markets Act (implementing MiFID II, Annex I, Section C) and comprise inter alia the in-
struments described below. The term "financial instrument" as used in the Capital Markets Act is supple-

mented by the MiFID II Regulation.  

In respect of Commodity Transactions (excluding Commodity Spot), the definition of "financial instrument" in 
Section 4, Subsection 1, nos. 4, 5, 6, 7 and 10 of the Capital Markets Act may be relevant. In respect of Com-

modity Spot relating to Emission Allowances the definition of "financial instrument" in Section 4, Subsection 1, 
no. 11 of the Capital Markets Act is relevant. 
 

Section 4, Subsection 1, no. 4 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 4 of the Capital Markets Act, any derivative contract including, inter 
alia, futures, options and swaps relating to securities, currencies, interest rates or yields, or emission allow-

ances as the underlying asset that may be settled in cash or physically qualify as a "financial instrument" un-
der the Capital Markets Act. This provision may be relevant for Commodity Transactions (excluding Commod-
ity Spot) relating to Emission Allowances. 

 
Section 4, Subsection 1, no. 5 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 5 of the Capital Markets Act, any derivative contract including, inter 

alia, futures, options and swaps with a commodity17 as the underlying asset that must be settled in cash or 
may be settled in cash at the option of one of the parties (other than by reason of a default or other termination 
event) qualify as a "financial instrument" under the Capital Markets Act. Accordingly, to the extent any Com-

modity Transactions (excluding Commodity Spot) relating to natural gas and to electricity may be considered 
cash settled in accordance with this test, it will qualify as a "financial instrument" under the Capital Markets 
Act.  

 
Section 4, Subsection 1, no. 6 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 6 of the Capital Markets Act, options, futures, swaps, and any other 

derivative contracts relating to commodities18 that can be physically settled provided that they are traded on a 

 
17 As mentioned in section 1.5(e) of the opinion the term “commodity” is not defined in the Capital Markets Act. The term is, however, defined in Article 2(6) of the MiFID II Regulation 

as “any goods of a fungible nature that are capable of being delivered, including metals and their ores and alloys, agricultural products, and energy such as electricity”, and accord-

ingly, in our view natural gas as well as electricity are comprised by this term as used in Section 4, Subsection 1, nos. 5, 6 and 7 of the Capital Markets Act. 

18 Includes both natural gas and electricity, see footnote 17. 
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Regulated Market, an MTF or an OTF (except for wholesale energy products19 traded on an OTF that must be 
physically settled) qualify as a "financial instrument" under the Capital Markets Act. This provision may be rel-

evant for Commodity Transactions (excluding Commodity Spot) relating to natural gas and to electricity. 
 
The criteria and requirements for wholesale energy products’ physical settlement have been further detailed in 

Article 5(1) of the MiFID II Regulation. 
 
The delivery methods for the contracts being considered as “physically settled” shall, according to Article 5(7) 

of the MiFID II Regulation, include at least: 
 

(a) physical delivery of the relevant commodities themselves;  

(b) delivery of a document giving rights of an ownership nature to the relevant commodities or the relevant 

quantity of the commodities concerned; 

(c) other methods of bringing about the transfer of rights of an ownership nature in relation to the relevant 
quantity of goods without physically delivering them, including notification, scheduling or nomination to 

the operator of an energy supply network, that entitles the recipient to the relevant quantity of the 

goods. 

 
Section 4, Subsection 1, no. 7 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 7 of the Capital Markets Act, options, futures, swaps, forwards and 

any other derivative contracts relating to commodities, that can be physically settled not otherwise mentioned 
in no. 6 (mentioned above) and not being for commercial purposes, which have the characteristics of other 
derivative financial instruments, qualify as a "financial instrument" under the Capital Markets Act. This provi-

sion may be relevant for Commodity Transactions (excluding Commodity Spot) relating to natural gas and to 
electricity. 
 

In order for a physically settled derivative contract to qualify as a "financial instrument" under this section it 
must not be "for commercial purposes" and must "have the characteristics of other derivative financial instru-
ments". These criteria have been further detailed in Article 7(1) and (4) of the MiFID II Regulation. 

 
Section 4, Subsection 1, no. 10 of the Capital Markets Act 
Pursuant to Section 4, Subsection 1, no. 10 of the Capital Markets Act options, futures, swaps, forward rate 

agreements and any other derivative contracts relating to climatic variables, freight rates or inflation rates or 
other official economic statistics that must be settled in cash or may be settled in cash at the option of one of 
the parties other than by reason of a default or other termination event, as well as any other derivative con-

tracts relating to assets, rights, obligations, indices and measures not otherwise mentioned in this section (i.e. 
Section 4 of the Capital Markets Act), which have the characteristics of other derivative financial instruments, 
having regard to whether, inter alia, they are traded on a Regulated Market, an OTF or an MTF, qualify as a 

"financial instrument" under the Capital Markets Act.  
 
In order for a physically settled derivative contract to qualify as a "financial instrument" under this section it 

must not be "for commercial purposes" and must "have the characteristics of other derivative financial instru-
ments". These criteria have been further detailed in Article 7(3) and (4) of the MiFID II Regulation. 
 

According to Article 8 of the MiFID II Regulation, a derivative contract will be included under the provisions in 
Section 4, Subsection 1, no. 10 of the Capital Markets Act, inter alia where it relates to any of the following: 
 

1) commodity storage capacity; 

 
19 The definition of wholesale energy products includes both natural gas and electricity as underlying commodities, re. Article 4(58) of the MiFID II, and Article 6(3) of the MiFID II 

Regulation. 
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2) transmission or transportation capacity relating to commodities, whether cable, pipeline or other means 

with the exception of transmission rights related to electricity transmission cross zonal capacities when 
they are, on the primary market, entered into with or by a transmission system operator or any persons 
acting as service providers on their behalf and in order to allocate the transmission capacity; 

 
3) an allowance, credit, permit, right or similar asset which is directly linked to the supply, distribution or con-

sumption of energy derived from renewable resources, except where the contract is already within the 

scope of Section C of Annex I to Directive 2014/65/EU. 

This provision may be relevant for Commodity Transactions (excluding Commodity Spot) relating to (green) 
certificates, to capacity rights and to emissions allowances other than Emission Allowances. 

 
Section 4, Subsection 1, no. 11 of the Capital Markets Act  
Pursuant to Section 4, Subsection 1, no. 11 of the Capital Markets Act emission allowances consisting of any 

units recognised for compliance with the requirements of Commission Regulation (EU) no. 1031/2010 on the 
timing, administration and other aspects of auctioning of greenhouse gas emission allowances pursuant to 
Directive 2003/87/EC of the European Parliament and of the Council establishing a scheme for greenhouse 

gas emission allowances trading within the Community qualify as a "financial instrument" under the Capital 
Markets Act. 
 

This provision may be relevant for Commodity Spot relating to Emission Allowances. 

2.5 Claims originating from agreements on energy products 

"Claims originating from agreements on energy products" means according to Section 5, no. 3 of the Capital 
Markets Act, claims originating from the following contracts and derivatives, including master agreements and 
close-out netting agreements, irrespective of where and how they are traded, and irrespective of whether they 

may only be cash-settled by reason of a default or other termination event: Contracts for the supply of or deriv-
atives relating to natural gas, electricity, coal, oil or biofuel or transportation thereof, and CO2 allowances and 
certificates for energy based on renewable energy (VE-beviser). 

 
The scope of these types of financial obligations was introduced in the Capital Markets Act and is a Danish 
law addition to the scope set out above in Schedule B, section 2.4 which comes from the Collateral Directive. 

The scope of financial obligations in Danish law was expanded to cover various contracts related to energy 
trading. Based on its wording the following criteria should be noted to assess the claims which in our view will 
be covered: 

 
• claims, i.e. payment of money, and not claims for physical delivery of an energy product, 
• the claims may arise from a contract relating to delivery of a physical energy product, either in the on-

going trading relationship or in case of a close-out due to an event of default or other termination event 
(by notice or by automatic termination), 

• such contract may relate to delivery of a physical energy product or be a derivative, 

• the traded contract can be part of a master agreement or (other) close-out netting agreement, 
• it is not relevant where and how the contract is entered into, and accordingly it can be traded OTC, via 

broker and/or on a market place, 

• the contract relates to one of the following energy products: natural gas, electricity, coal, oil or biofuel or 
transportation thereof, or CO2 allowances or certificates for energy based on renewable energy (VE-
beviser), and 

• the scope is not directly linked to any EU rules and may as such be interpreted under Danish law. 
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The scope of "claims originating from agreements on energy products" will in particular be relevant to the ex-
tent that a Commodity Transaction does not qualify under "claims originating from trading in "financial instru-

ments"" described above; however, claims from certain contracts may be covered by both terms. 
 
For the purpose of this opinion, we note that in our view the following may be Relevant Financial Obligations 

due to qualifying as "claims originating from agreements on energy products": 
 
• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 

relating to natural gas may qualify as a Relevant Financial Obligation under this provision, irrespective of 
whether it relates to a contract for physical delivery or for cash settlement; 
 

• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 
relating to electricity may qualify as a Relevant Financial Obligation under this provision, irrespective of 
whether it relates to a contract for physical delivery or for cash settlement; 

 
• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 

relating to Emission Allowances20, may qualify as a Relevant Financial Obligation under this provision, 

irrespective of whether it relates to a contract for physical delivery or for cash settlement; 
 

• in our best view, claims (i.e. payment of money) originating from a Commodity Transaction, including a 

Commodity Spot, relating to (green) certificates21, may qualify as a Relevant Financial Obligation under 
this provision, irrespective of whether it relates to a contract for physical delivery or for cash settlement; 
and 

 
• claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 

relating to transportation capacity of natural gas and of electricity may qualify as a Relevant Financial Ob-

ligation under this provision, irrespective of whether it relates to a contract for physical capacity or for 
cash settlement.  

 

However, claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity 
Spot, relating to  
 

• emissions allowances other than Emission Allowances may in our view likely qualify as a Relevant Finan-
cial Obligation under this provision, and derivatives contracts of such emissions allowances will qualify as 
a Relevant Financial Obligation for purposes of this opinion if it is a derivative contract covered by Section 

4, Subsection 1, no. 10 of the Capital Markets Act, re. Article 8 of the MiFID II Regulation, re. Schedule B, 
section 2.4; and 
 

• commodity storage capacity of natural gas may not qualify as a Relevant Financial Obligation under this 
provision, but claims (i.e. payment of money) originating from trading in derivatives on such storage ca-
pacity will qualify as a Relevant Financial Obligation for purposes of this opinion if it is a derivative con-

tract covered by Section 4, Subsection 1, no. 10 of the Capital Markets Act, re. Article 8 of the MiFID II 
Regulation, re. Schedule B, section 2.4. 

 
20 Section 5, no. 3 of the Capital Markets Act uses the Danish term for "CO2 allowances" (i.e. "CO2 kvoter") and not the Danish term for "emission allowances" (i.e. "emis-
sionskvoter") as used in the list of financial instruments in Section 4 of the Capital Markets Act. The scope of the term CO2 allowances may potentially be broader than emission 
allowances, but it is not possible to make this determination only based on the wording of the provision and it is not explained in the preparatory works, but in our interpretation CO2 
allowances will at least include Emission Allowances for purposes of this opinion.  
21 Section 5, no. 3 of the Capital Markets Act refers to "certificates for energy based on renewable energy (VE-beviser)", which is not (in its Danish version) defined in the Capital 
Markets Act. In our best view, the reference to "renewable energy" may be understood in accordance with current Danish law in Section 2, Subsection 2 of the Danish Act on the 
Promotion of Renewable Energy (Consolidated Act no. 1791 of 2 September 2021, as amended) which implements the definition in Article 2(1) of Directive (EU) 2018/2001 of the 
European Parliament and of the Council of 11 December 2018 on the promotion of the use of energy from renewable sources (recast), and therefore in our best view "certificates for 
energy based on renewable energy" in Section 5, no. 3 of the Capital Markets Act would generally include (green) certificates evidencing the origin of energy produced from renewa-
ble non-fossil sources as described in section 1.5(e) of the opinion.  
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2.6 Notice of Termination  

Section 206, Subsection 2 of the Capital Markets Act provides that it can be agreed with legal effect towards a 

bankruptcy estate and creditors that upon the occurrence of an event of default or other enforcement event, 
close-out netting of financial obligations shall occur when the non-defaulting party gives notice to this effect to 
the defaulting party. The said section further provides that if insolvency proceedings are commenced against 

the defaulting party, such party may require that close-out netting of financial obligations be effected so that 
the parties are placed in a position as if close-out netting had occurred without undue delay after such time 
when the non-defaulting party became, or should have become, aware that insolvency proceedings were com-

menced against the defaulting party. 

2.7 Restrictions on Close-out Netting 

Sections 207 and 208 of the Capital Markets Act set out certain clarifications and/or restrictions as to the fi-
nancial obligations, which may be included in a close-out netting.  

 
According to the Capital Markets Act, Section 207:  

 

• Subsection 1: Close-out netting, which is carried out after the defaulting Danish Party has commenced 
formal restructuring proceedings, may include financial obligations that arose before the time when the 
non-defaulting party knew, or should have known, the circumstances occasioning the Limitation Day (frist-

dagen). 

• Subsection 2: Close-out netting, which is carried out after the defaulting Danish Party has been declared 

bankrupt, may include financial obligations that arose before the time when the non-defaulting party knew, 
or should have known, the circumstances occasioning the Limitation Day (fristdagen). A close-out netting 
balance may not include financial obligations which came into existence after the day the bankruptcy of 

the Danish Party was announced in the Danish Official Gazette (Statstidende). 

 

According to the Capital Markets Act, Section 208:  

 

• Subsection 1: A financial obligation covered by Section 42, Subsections 3 and 4 of the Bankruptcy Act 
may be included in a close-out netting unless the non-defaulting party knew, or ought to have known, that 
the defaulting Danish Party was insolvent when the claim against such defaulting Danish Party was ac-

quired or came into existence. 

• Subsection 2: A close-out netting may only be voidable pursuant to Section 69 of the Bankruptcy Act, if 

the close-out netting covered claims, which could not have been included in an agreed close-out netting in 

case of the Danish Party's bankruptcy, see Section 208, Subsection 1 and Section 207, Subsection 2. 

2.8 Financial Collateral Arrangements 

2.8.1 Background - Danish law relating to financial collateral arrangements 

As mentioned in section 2.1 of this Schedule B, the Collateral Directive, including the provisions relating to 
financial collateral arrangements, was implemented into Danish law as of 1 January 2004. 
 

Section 1, Subsection 10 of the Capital Markets Act states that the provisions of Chapter 36 of the Capital 
Markets Act apply to financial collateral arrangements and to financial collateral after such financial collateral 
has been provided. Financial collateral shall be regarded as having been provided when the relevant act of 

perfection has been carried out.  
 
A financial collateral arrangement is an agreement between parties covered by Section 196 of the Capital 

Markets Act (which includes Danish Parties covered by section 1.4 of the opinion) on the posting of collateral 
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for financial obligations (cf. Section 5, no. 2 and Schedule B, sections 2.3-2.5 above) in the form of collateral 
covered by Section 197 of the Capital Markets Act, see below. Pursuant to Section 196, Subsection 2, a retail 

client (as defined in MiFID II, Article 4(1)(11)) cannot be part in a title transfer financial collateral arrangement. 
 
A "financial collateral agreement" can be an agreement on provision of financial collateral in the form of trans-

fer of title (overdragelse af ejendomsret) or in the form of charges/pledges (pant), cf. Section 5, no.1 of the 
Capital Markets Act. According to § 7 of the Credit Support Annex it is contemplated that collateralisation is 
made by transfer of title. 

 
According to Section 198, Subsection 2 of the Capital Markets Act, it must appear from a financial collateral 
agreement which of the parties' financial obligations are covered by the agreement. 

 
The parties may agree that the value of financial collateral posted under an agreement may be set off in a 
close-out amount calculation in accordance with the provisions on realisation in Section 203 of the Capital 

Markets Act. In addition, Section 201 of the Capital Markets Act provides that realisation or valuation of finan-
cial collateral by a non-defaulting party in a close-out netting scenario to cover financial obligations must be on 
commercially reasonable terms. 

2.8.2 Type of collateral 

In the Credit Support Annex it is contemplated that the Eligible Credit Support to be posted will be Cash or 

Letters of Credit.  
 
Only the following types of collateral are eligible as financial collateral under Section 197, cf. Section 4, Sub-

section 1, nos. 1-3 of the Capital Markets Act (together "Eligible Danish Collateral"): 
 

1. Cash standing to the credit of an account; 

2. Transferable securities (with the exception of instruments of payment (betalingsinstrumenter)) which are 

negotiable on the capital market, including: 

(a) shares in companies and other securities equivalent to shares in companies, partnerships and other 

entities, and depositary receipts in respect of shares; 

(b) bonds and other forms of securitised debt, including depositary receipts in respect of such securities; 

and 

(c) any other securities giving the right to acquire or sell such securities as listed under items (a) or (b) 
hereof or giving rise to a cash settlement determined by reference to transferable securities, curren-

cies, interest rates or yields, commodities or other indices or measures; 

3. Money-market instruments, including treasury bills, certificates of deposit and commercial papers, exclud-

ing instruments of payment;  

4. Units in collective investment undertakings; and 

5. Credit claims (gældsfordringer), as defined in no. 4 of Section 5 of the Capital Markets Act, provided both 

parties are covered by Section 196, Subsection 1, nos. 1-5 of the Capital Markets Act; 

 
except cash deposits which cannot be made subject to legal proceedings, for example client accounts and 

certain pensions, cf. Section 197, Subsection 3. 
 

Cash received and credited to the Transferee's account is a type of financial collateral which qualifies as Eligi-

ble Danish Collateral.  
 
A letter of credit is not in itself covered by the definition of Eligible Danish Collateral. We have not reviewed 

any specific Letter of Credit for the purpose of providing this opinion. A Letter of Credit is in accordance with 
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its definition in the Credit Support Annex a standby letter of credit, bank guarantee or similar document issued 
irrevocably by a commercial bank, and we assume that the Transferee may draw upon each such Letter of 

Credit in one or more drawings in an aggregate amount (up to the face amount for which the Letter of Credit 
has been issued) that is equal to all amounts that are due and payable by the Transferor but have not been 
paid to the Transferee within the time allowed for such payments under the Agreement (including any notice or 

grace period). We assume that the Letters of Credit will in accordance with their terms serve as Eligible Credit 
Support, but in respect of this opinion, the Letters of Credit will not be considered Eligible Danish Collateral 
and cannot be included in the calculation of one close-out net amount pursuant to the Capital Markets Act. 

Furthermore, we assume that the Letter of Credit will be issued by the relevant commercial bank to the Trans-
feree directly and accordingly there is no title transfer. The same applies in respect of a parent company guar-
antee, which, however, is issued by an intra-group parent and not a bank.  

 
Since the questions contained in section 3.3 of the opinion relate to financial collateral and title transfer we do 
not express any view in our responses in the opinion in relation to Letters of Credit and parent company guar-

antees. 
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the Financial Business Act; 
 

Change #314 - Inserted   
Schedule B,  

 

Change #315 - Changed   
"1.5.1" changed to "1.1" 

 

Change #316 - Inserted   
"Danish Preventive Restructuring Proceedings" means preventive restructuring proceedings (forebyggende rekon-
struktion) regulated by the Bankruptcy Act and as described in Schedule B, section 1.2; 

 

Change #317 - Changed   

"Appendix " changed to "Schedule " 

 

Change #318 - Changed   
"1.1.1" changed to "1.1.4" 

 

Change #319 - Inserted   

Schedule B,  

 

Change #320 - Changed   
"3.4.2" changed to "2.8.2" 

 

Change #321 - Inserted   



 

 

"European Restructuring Directive" means Directive (EU) 2019/1023  

 

Change #322 - Moved (To)   
of the European Parliament and of the Council of  

 

Change #323 - Inserted   
20 June 2019 on preventive restructuring frameworks, on discharge of debt and disqualifications, and on measures 
to increase the efficiency of procedures concerning restructuring, insolvency and discharge of debt, and amending 

Directive (EU) 2017/1132 (Directive on restructuring and insolvency); 
 

Change #324 - Changed   
"1140 of 26 September 2017" changed to "406 of 29 March 2022" 

 

Change #325 - Inserted   

Schedule B,  

 

Change #326 - Changed   
"1.5.2.1" changed to "2.2" 

 

Change #327 - Changed   

"is the date " changed to "will generally be the earliest of the times " 

 

Change #328 - Inserted   
), or the date on which the bankruptcy court during a Danish Preventive Restructuring Proceeding decides on a stay 
of individual enforcement actions (fyldestgørelsesforbud 

 

Change #329 - Changed   
"proceedings " changed to "measures " 

 

Change #330 - Deleted   
"MiFIR" means Regulation (EU) No 600/2014  

 

Change #331 - Moved (From)   
of the European Parliament and of the Council of  

 

Change #332 - Deleted   
15 May 2014 on markets in financial instruments and amending Regulation (EU) No 648/2012, as amended; 

 

Change #333 - Inserted   
Schedule B,  

 

Change #334 - Changed   
"1.5.2.1" changed to "2.2" 

 

Change #335 - Inserted   
Schedule B,  

 



 

 

Change #336 - Changed   

"1.5.2.2" changed to "2.3" 

 

Change #337 - Changed   
"1.3" changed to "1.4" 

 

Change #338 - Changed   

"Appendix " changed to "Schedule " 

 

Change #339 - Changed   
"3.3.2 " changed to "3.2.2 " 

 

Change #340 - Changed   

"3.4 " changed to "3.3 " 

 

Change #341 - Changed   
"1.4" changed to "1.5" 

 

Change #342 - Inserted   

 of the Commodity 

 

Change #343 - Changed   
"excludes " changed to "relates to the exclusion of " 

 

Change #344 - Changed   

"from " changed to "in " 

 

Change #345 - Changed   
"in " changed to "comprised by " 

 

Change #346 - Changed   

"two " changed to "2 " 

 

Change #347 - Inserted   
electricity,  

 

Change #348 - Inserted   

emissions  

 

Change #349 - Changed   
" " changed to ", (green) certificates " 

 

Change #350 - Inserted   

Danish  

 

Change #351 - Inserted   



 

 

for  

 

Change #352 - Changed   
" " changed to ", i.e. "råvare", " 

 

Change #353 - Changed   
"natural gas" changed to "electricity" 

 

Change #354 - Inserted   
Danish  

 

Change #355 - Inserted   
for  

 

Change #356 - Changed   
" " changed to ", i.e. "råvare", " 

 

Change #357 - Deleted   
  

 

Change #358 - Inserted   
, and certain Commodity Transactions relating to electricity may be covered by such provisions relating to financial 

instruments, see Schedule B, section 2.4 and/or relating to agreements on energy products, see Schedule B, section 
2.5. 

 

Change #359 - Inserted   

Furthermore, in our view "natural gas" will be covered by the Danish term for "commodity", i.e. "råvare", as used in 
the list of financial instruments in Section 4 of the Capital Markets Act,  

 

Change #360 - Changed   
"below " changed to "Schedule B, " 

 

Change #361 - Changed   
"1.5.2.3 " changed to "2.4 " 

 

Change #362 - Changed   
"below " changed to "Schedule B, " 

 

Change #363 - Changed   
"1.5.2.4" changed to "2.5" 

 

Change #364 - Inserted   
emissions  

 

Change #365 - Inserted   
emissions  

 



 

 

Change #366 - Inserted   

 Please refer to section 2.5 for the potential different coverage of Emission Allowances and other emissions allo-
wances, respectively, under Section 5, no. 3 of the Capital Markets Act. 
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1 
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 or by Section C(10) of Annex I to MiFID II 

 

Change #369 - Inserted   
emissions  

 

Change #370 - Changed   
"below " changed to "Schedule B, " 

 

Change #371 - Changed   
"1.5.2.3 " changed to "2.4 " 

 

Change #372 - Changed   
"below " changed to "Schedule B, " 

 

Change #373 - Changed   
"1.5.2.4" changed to "2.5" 

 

Change #374 - Inserted   
We assume that "(green) certificates" as stated above (i) will be tradable electronic renewable energy certificates, 
which evidence the origin of energy produced by renewable energy, such as renewable origin electricity or gas, or by 
other renewable non-fossil sources, and (ii) will be comprised by Article 8(d) of the MiFID II Regulation or by Section 

C(10) of Annex I to MiFID II. Accordingly, certain Commodity Transactions relating to such "(green) certificates" may 
be covered by Section 4 of the Capital Markets Act relating to financial instruments, see Schedule B, section 2.4 
and/or provisions relating to agreements on energy products, see Schedule B, section 2.5.2  

 

Change #375 - Inserted   
 In accordance with the definition of "renewable energy" in Article 2(1) of Directive (EU) 2018/2001 of the European 
Parliament and of the Council of 11 December 2018 on the promotion of the use of energy from renewable sources 

(recast), and in Section 2, Subsection 2 of the Danish Act on the Promotion of Renewable Energy (Consolidated Act 
no. 1791 of 2 September 2021, as amended). 

 

Change #376 - Inserted   
rights relating to  

 

Change #377 - Inserted   
of natural gas,  

 

Change #378 - Changed   
"commodities " changed to "natural gas or to electricity " 

 



 

 

Change #379 - Inserted   

, or by Section C(10) of Annex I to MiFID II 

 

Change #380 - Changed   
"below " changed to "Schedule B, " 

 

Change #381 - Changed   

"1.5.2.3" changed to "2.4" 

 

Change #382 - Inserted   
for transmission or transportation capacity only, the  

 

Change #383 - Changed   

"below " changed to "Schedule B, " 

 

Change #384 - Changed   
"1.5.2.4" changed to "2.5" 

 

Change #385 - Deleted   

1.5 Background - Relevant Danish Law 

 

Change #386 - Moved (From)   
1.5.1 Danish Insolvency Proceedings 

 

Change #387 - Moved (From)   

Under the Bankruptcy Act, a Danish Party may be subject to the following main insolvency proceedings in Den-
mark:(a) Bankruptcy proceedings (konkurs). Bankruptcy proceedings are initiated by the debtor or a creditor filing a 
petition with a bankruptcy court. Upon receipt of the petition, the court sets a hearing date and notifies the debtor and 

any petitioning creditor. If the court is satisfied that the petitioning creditor has a valid claim against the debtor (ap-
plies only if a creditor has filed the petition) and the debtor is "insolvent" (i.e. that the debtor is unable to satisfy its 
obligations as they fall due, unless the inability to pay is of a temporary nature only) the court will issue a bankruptcy 

order (konkursdekret) against the debtor. The bankruptcy order will be made public by an announcement in the Da-
nish Official Gazette (Statstidende). The court will then appoint a bankruptcy trustee (kurator) to manage the estate. 
The bankruptcy estate will consist of the assets that belong to the debtor at the time the bankruptcy order is issued, 

together with any assets that accrue during the bankruptcy proceedings. The assets are realised and the proceeds 
are distributed among the creditors according to an order of priority set out in the Bankruptcy Act. Secured creditors 
are not part of this order of priority. Bankruptcy proceedings under Danish law are designed to ensure a high degree 

of equality of treatment of all creditors, enabling the estate to set aside/avoid (omstøde) certain pre-bankruptcy trans-
actions. 

 

Change #388 - Moved (From)   
(b)rekonstruktion) 

 

Change #389 - Deleted   
(b). With effect from 1 April 2011 rules on restructuring replaced the rules on compulsory composition proceedings 
and suspension of payments 

 

Change #390 - Moved (From)   



 

 

. Formal restructuring proceedings are initiated by the debtor or a creditor filing for restructuring with a bankruptcy 
court and are regulated by the Bankruptcy Act. Before the bankruptcy court can initiate formal restructuring pro-

ceedings it is required that the debtor is "insolvent" (i.e. that the debtor is unable to satisfy its obligations as they fall 
due, unless the inability to pay is of a temporary nature only). The main purpose of the restructuring proceedings is to 
secure an otherwise healthy debtor's survival through a period of insolvency by way of: 

 

Change #391 - Moved (From)   

1. a transfer of the debtor's business,2. a compulsory composition (tvangsakkord), or 

 

Change #392 - Deleted   
3. a combination of 1 and 2. 

 

Change #393 - Moved (From)   

Once initiated, the formal restructuring proceedings cannot be recalled or otherwise annulled. If the restructuring pro-
ceedings do not result in an outcome as described in 1-3 above, adopted by the creditors, the bankruptcy court will 
immediately commence bankruptcy proceedings over the assets of the debtor. This is the case if a restructuring plan 

or proposition is voted against by the creditors, and also if the bankruptcy court decides to stop the restructuring pro-
ceedings, e.g. due to the debtor's failure to cooperate in good faith or if the restructuring proceedings for some rea-
son prove to be pointless. The restructuring proceedings, however, will seize if the debtor becomes solvent during 

the proceedings. 
 

Change #394 - Moved (From)   
When restructuring proceedings are initiated the bankruptcy court immediately appoints  

 

Change #395 - Moved (From)   

a restructuring administrator  

 

Change #396 - Deleted   
(rekonstruktør) and  
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an accountant (regnskabskyndig tillidsmand) to oversee and administrate the  

 

Change #398 - Moved (From)   
restructuring proceedings, to work out the restructuring plan and final restructuring proposal and to present these to 
the creditors. 

 

Change #399 - Moved (From)   
The bankruptcy court will then announce the restructuring of the debtor in the Danish Official Gazette (Statstidende) 
making the restructuring official. The restructuring administrator encourages all creditors to file their claims in order to 

build a foundation for the potential restructuring of the debtor. The claims will then be ranked in the same way as in 
the case of a bankruptcy. 

 

Change #400 - Moved (From)   
Under Danish law, bankruptcy proceedings may be initiated in Denmark in respect of the assets in Denmark of a le-

gal entity incorporated in Denmark. Under Danish law, assets outside Denmark of such Danish entity may also be 
included, although, in practice whether it is possible to collect such assets will depend on whether the Danish bank-
ruptcy proceedings are recognised in the relevant jurisdiction.A legal entity incorporated outside Denmark, which 

does not conduct business from a place in Denmark, cannot be subject to insolvency proceedings in Denmark. If 



 

 

such foreign legal entity has a Danish subsidiary, such Danish subsidiary may be declared bankrupt in Denmark. Un-
der Danish law, a Danish branch of a foreign legal entity does not constitute a separate legal entity, and cannot (as 

the main rule) be declared bankrupt in Denmark. The Bankruptcy Act applies to all types of Danish legal entities, 
including financial institutions. Financial institutions regulated by the Financial Business Act, are subject to certain 
supplementary provisions, which ensure that the FSA will be involved during insolvency proceedings related to finan-

cial institutions. The FSA is entitled to file a petition for bankruptcy in respect of a financial institution if it becomes 
insolvent.  

 

Change #401 - Deleted   
Danish BRRD-rules. In addition, failing  

 

Change #402 - Moved (From)   
banks and other credit institutions and certain investment firms may be subject to various recovery and resolution 
measures pursuant to the  
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Danish BRRD-rules  

 

Change #404 - Moved (From)   
which includes transfer of assets and liabilities to the Danish Financial Stability Company (Finansiel Stabilitet - an 
independent public company) or a subsidiary of the Danish Financial Stability Company), bail-in 
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 etc 

 

Change #406 - Moved (From)   
. The implementation of measures pursuant to the Danish BRRD-rules does not qualify as insolvency proceedings as 

a matter of law and may not qualify as an enforcement event under Section 206 of the Capital Markets Act provided 
that the substantive obligations under the contract, including payment and delivery obligations and the provision of 
collateral, continue to be performed. Accordingly, the implementation of such measures will not per se entitle a coun-

terparty to terminate, carry out close-out netting, enforce collateral etc.  
 

Change #407 - Moved (From)   
The Danish Financial Stability Company is under the  
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Danish BRRD-rules  

 

Change #409 - Moved (From)   
granted various additional rights such as rights to terminate or amend terms in contracts of the undertaking subject to 
resolutions measures if necessary to ensure such measures. Further, the Danish Financial Stability Company may 

suspend payment and delivery obligations which are due, suspend enforcement in respect of collateral granted, and 
suspend termination rights under contracts, all valid from the time of publication of such suspensions until the end of 
the following business day.  
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If a Danish Party (i.e. a Danish bank or other credit institution, or certain investment firms) becomes subject to mea-
sures under the Danish BRRD-rules, this will influence on the Counterparty's rights to terminate and close-out, as 



 

 

such rights may be suspended and/or set aside.If a credit institution or an investment firm is subject to resolution me-
asures under the Danish BRRD-rules the FSA must consent to insolvency proceedings being initiated.  

 

Change #411 - Moved (From)   

The EU Insolvency Regulation no. 848/2015, as amended, does not apply in Denmark. Under Danish law the only 
cross-border regulation relevant to consider on a general level is the Nordic Bankruptcy Convention.  

 

Change #412 - Deleted   
2 
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 See preamble 88 of the EU Insolvency Regulation. 

 

Change #414 - Moved (From)   
Under Danish choice of law rules the application of the law of a foreign jurisdiction to a contractual relationship in 

case of a Danish bankruptcy depends on whether Danish choice of law rules point to such law or whether the appli-
cation of such law has been validly agreed. However, it is generally recognised that Danish law aimed at protecting 
the creditors and/or preserving the debtor's assets, including the mandatory provisions in the Bankruptcy Act concer-

ning  
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set-off/close-out netting and early termination 

 

Change #416 - Moved (From)   

, will prevail over the parties' choice of law. 
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Accordingly, if a Danish Party (which becomes subject to Danish Insolvency Proceedings in Denmark), has entered 

into an Agreement governed by the laws of another jurisdiction, the choice of law will in our opinion most likely not be 
binding for the Danish Party's bankruptcy estate in respect of set-off 
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/close-out netting and early termination 
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, and the Danish Party's bankruptcy estate may modify the laws of the relevant jurisdiction with mandatory creditor 
protection rules in the Bankruptcy Act or other relevant law. In a recent court case, the  
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High Court of Eastern Denmark (Østre Landsret) did come to this  
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conclusion in a specific case and set aside a governing law clause appointing English law as the applicable law, and 
the claim raised by the bankruptcy estate in the Danish court  

 

Change #422 - Deleted   
is now being  
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subject to substantive proceedings in Denmark.  

 

Change #424 - Moved (From)   
Denmark has implemented the Banks Winding-up Directive by Executive Order (bekendtgørelse) no. 721 of 30 May 
2017 (the "Winding-up Order"), which applies to winding-up of an EU based bank or other credit institutions. Section 

17 of the Winding-up Order provides that as the general rule netting agreements will be governed by the agreed cho-
ice of law. We are not aware of any Danish authority concerning the scope of this provision in the Winding-up Order. 
In our view, it is not certain that this choice of law provision in Section 17 of the Winding-up Order would be overru-

ling and conclusive for a Danish Party's bankruptcy estate in a situation where applying mandatory Danish bank-
ruptcy provisions would lead to a result which is different from the law of the netting agreement.  

 

Change #425 - Deleted   
6 

 

Change #426 - Deleted   
 Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganisation and win-
ding-up of credit institutions, as amended.  

 

Change #427 - Deleted   

1.5.2Close-out Netting and 1.5.2 

 

Change #428 - Moved (From)   
Financial Collateral Arrangements 

 

Change #429 - Moved (From)   

The Collateral Directive was implemented into Danish law by Act No. 1171 of 19 December 2003 amending the rules 
on bilateral netting in the Danish Securities Trading Act (værdipapirhandelsloven) for agreements entered into on or 
after 1 January 2004. This Act was replaced by the Capital Markets Act as of 3 January 2018. The rules on bilateral 

netting in the Capital Markets Act are contained in Chapter 36 (Sections 196 to 209).The main close–out netting pro-
vision (Section 206, Subsection 1 of the Capital Markets Act) provides that parties can agree, with legal effect for 
third parties (including a bankruptcy estate), that financial obligations under an agreement may be close-out netted 

upon the occurrence of an enforcement event. An enforcement event (fyldestgørelsesgrund) is an event of default or 
other event agreed by the parties, which gives a party the right to close-out net (Section 5, no. 6 of the Capital Mar-
kets Act). Such event can be the commencement of insolvency proceedings (insolvensbehandling) of a party (ir-

respective of the jurisdiction in which such insolvency proceedings take place). 
 

Change #430 - Deleted   
Chapter 36 also contains  
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the Danish rules on financial collateral arrangements 

 

Change #432 - Deleted   
 implementing the Collateral Directive. These rules are described below in section 3.4. 
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It is a requirement that the close-out netting agreement and financial collateral arrangement be in writing or be capa-
ble of being documented in another manner legally similar thereto (see Section 198, Subsection 1 of the Capital Mar-

kets Act).1.5.2.1 Financial Entities and Non-Financial EntitiesBoth Financial Entities and Non-Financial Entities may 
be subject to the Danish rules on close-out netting and financial collateral arrangements.For the purpose of this opi-
nion the following entities are Financial Entities (each a "Financial Entity") :(a) a public authority (excluding publicly 

guaranteed undertakings unless they, inter alia, fall under (b) to (e) below) including:1. public bodies in European 
Union Member States and countries that the EU has entered into a financial agreement with, which are responsible 
for, or assist, in public debt management, and2. public bodies in European Union Member States and countries that 

the EU has entered into a financial agreement with, which are authorised to keep accounts for clients;(b) central 
banks, the European Central Bank, the Bank for International Settlements, any multilateral development bank, the 
International Monetary Fund and the European Investment Bank; 
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(c)(c) 
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subject to supervision, including: 
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1. credit institutions as defined in Article 3(1)(1) of Directive 2013/36/EU,2. investment firms as defined in Article 
4(1)(1) of Directive 2014/65/EU, 
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3.3.as defined in Article 4(1)(26) of Directive 2013/36/EU, 
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4. insurance undertakings as defined in Article 1(a) of Council Directive 92/49/EEC as amended and a life assurance 
undertaking as defined in Article 1(a) of Directive 2002/83/EC,5. undertakings for collective investment in transfe-

rable securities (UCITS) with an authorisation under Article 5 of Directive 2009/65/EC,6. management companies, 
and7. alternative investment fund managers;(d) central counterparties (CCPs), settlement agents and clearing 
houses, as defined respectively in Article 2(c)-(e) of Directive 98/26/EC as amended or similar institutions regulated 

under national law acting in the futures, options and derivatives markets to the extent not covered by such Directive; 
and(e) legal persons, who act in a trust or representative capacity on behalf of any one or more persons, including 
bondholders or holders of other forms of securitised debt, or any authority or entity as defined in (a) to (d) above.For 

the purpose of this opinion entities (legal persons) which are not a Financial Entity as set out in (a) to (e) above are 
Non-Financial Entities (each a "Non-Financial Entity"). 
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The types of Danish Parties listed in  
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Appendix  
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A will be either a Financial Entity or a Non-Financial Entity. 

 

Change #442 - Moved (From)   
1.5.2.2 Scope of Financial ObligationsIt must be clear from the close-out netting agreement which of the present, 
future, actual or contingent or prospective "financial obligations" are covered by the agreement (see Section 198, 



 

 

Subsection 2 of the Capital Markets Act).The term "financial obligations" is defined in Section 5, no. 2 of the Capital 
Markets Act. For the purpose of this opinion the relevant definitions are in (i) Section 5, no. 2, first sentence, which 

applies to close-out netting agreements where one or both parties are a Financial Entity, and (ii) Section 5, no. 2, 
second sentence, which applies if both parties to a close-out netting agreement is a Non-Financial Entity. In the first 
case (Section 5, no. 2, first sentence) which has the broadest scope the term "financial obligations" includes obligati-

ons giving the party a right to cash settlement or delivery of "financial instruments" and "claims originating from agre-
ements on energy products". In the latter case (Section 5, no. 2, second sentence) the scope is narrowed and the 
term "financial obligations" includes claims originating from foreign exchange trading, trading in "financial instru-

ments", trading on commodities exchanges, "claims originating from agreements on energy products", and deposits 
and advances.  

 

Change #443 - Moved (From)   
For the purpose of this opinion 
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we will focus on the scope in Section 5, no. 2, second sentence, since all claims covered hereby will also be covered 

by Section 5, no. 2, first sentence. Accordingly, the scope of "Relevant Financial Obligations" (i.e. "financial obligati-
ons" which may be subject to close-out netting and financial collateral arrangement under Danish law) which we de-
fine below will apply irrespective of whether or not a Financial Entity is a party to the Agreement. 
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We assume that the Agreement will not be used for foreign exchange trading, trading on commodities exchanges, 
and deposits and advances. Thus, for the purpose of this opinion determining the scope of "financial obligations" will 
relate to  claims originating from trading in "financial instruments"; and  "claims originating from agreements on 

energy products"(together the "Relevant Financial Obligations"). 
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Thus, below we first address claims originating from trading in "financial instruments" (see  
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section 1.5.2.3  
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below) and then we address "claims originating from agreements on energy products" (see  
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section 1.5.2.4 below).1.5.2.3 Claims Originating from Trading in Financial Instruments " 
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Claims originating from trading in  
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"financial instruments"" may cover various claims arising from the trading relationship between the parties. Financial 
instruments  
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are defined in the Capital Markets Act (implementing MiFID II, Annex I, Section C) and comprise inter alia the instru-
ments described below. The term "financial instrument" as used in the Capital Markets Act is supplemented by the 
MiFID II Regulation.  
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In respect of Commodity Transactions (excluding Commodity Spot), the definition of "financial instrument" in Section 
4, Subsection 1, nos. 4, 5, 6, 7 and 10 of the Capital Markets Act may be relevant. In respect of Commodity Spot re-
lating to Emission Allowances the definition of "financial instrument" in Section 4, Subsection 1, no. 11 of the Capital 

Markets Act is relevant.Section 4, Subsection 1, no. 4 of the Capital Markets ActPursuant to Section 4, Subsection 1, 
no. 4 of the Capital Markets Act, any derivative contract including, inter alia, futures, options and swaps relating to 
securities, currencies, interest rates or yields, or emission allowances as the underlying asset that may be settled in 

cash or physically qualify as a "financial instrument" under the Capital Markets Act. This provision may be relevant 
for Commodity Transactions (excluding Commodity Spot) relating to Emission Allowances.Section 4, Subsection 1, 
no. 5 of the Capital Markets Act 
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Pursuant to Section 4, Subsection 1, no. 5 of the Capital Markets Act, any derivative contract including, inter alia, 
futures, options and swaps with a commodity as the underlying asset that must be settled in cash or may be settled 
in cash at the option of one of the parties (other than by reason of a default or other termination event) qualify as a 

"financial instrument" under the Capital Markets Act. Accordingly, to the extent any Commodity Transactions (ex-
cluding Commodity Spot) relating to natural gas  
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may be considered cash settled in accordance with this test, it will qualify as a "financial instrument" under the Capi-

tal Markets Act.  
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Section 4, Subsection 1, no. 6 of the Capital Markets Act 
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Pursuant to Section 4, Subsection 1, no. 6 of the Capital Markets Act, options, futures, swaps, and any other deriva-
tive contracts relating to commodities that can be physically settled provided that they are traded on a Regulated 
Market, an MTF or an OTF (except for wholesale energy products traded on an OTF that must be physically settled) 

qualify as a "financial instrument" under the Capital Markets Act. This provision may be relevant for Commodity 
Transactions (excluding Commodity Spot) relating to natural gas 
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The criteria and requirements for wholesale energy products’ physical settlement have been further detailed in Article 
5(1) of the MiFID II Regulation.The delivery methods for the contracts being considered as “physically settled” shall, 

according to Article 5(7) of the MiFID II Regulation, include at least:(a) physical delivery of the relevant commodities 
themselves; (b) delivery of a document giving rights of an ownership nature to the relevant commodities or the rele-
vant quantity of the commodities concerned;(c) other methods of bringing about the transfer of rights of an ownership 

nature in relation to the relevant quantity of goods without physically delivering them, including notification, schedu-
ling or nomination to the operator of an energy supply network, that entitles the recipient to the relevant quantity of 
the goods.Section 4, Subsection 1, no. 7 of the Capital Markets Act 
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Pursuant to Section 4, Subsection 1, no. 7 of the Capital Markets Act, options, futures, swaps, forwards and any 
other derivative contracts relating to commodities, that can be physically settled not otherwise mentioned in no. 6 
(mentioned above) and not being for commercial purposes, which have the characteristics of other derivative finan-

cial instruments, qualify as a "financial instrument" under the Capital Markets Act. This provision may be relevant for 
Commodity Transactions (excluding Commodity Spot) relating to natural gas 
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In order for a physically settled derivative contract to qualify as a "financial instrument" under this section it must not 
be "for commercial purposes" and must "have the characteristics of other derivative financial instruments". These 
criteria have been further detailed in Article 7(1) and (4) of the MiFID II Regulation.Section 4, Subsection 1, no. 10 of 

the Capital Markets ActPursuant to Section 4, Subsection 1, no. 10 of the Capital Markets Act options, futures, 
swaps, forward rate agreements and any other derivative contracts relating to climatic variables, freight rates or infla-
tion rates or other official economic statistics that must be settled in cash or may be settled in cash at the option of 

one of the parties other than by reason of a default or other termination event, as well as any other derivative cont-
racts relating to assets, rights, obligations, indices and measures not otherwise mentioned in this section (i.e. Section 
4 of the Capital Markets Act), which have the characteristics of other derivative financial instruments, having regard 

to whether, inter alia, they are traded on a Regulated Market, an OTF or an MTF, qualify as a "financial instrument" 
under the Capital Markets Act. In order for a physically settled derivative contract to qualify as a "financial instrument" 
under this section it must not be "for commercial purposes" and must "have the characteristics of other derivative 

financial instruments". These criteria have been further detailed in Article 7(3) and (4) of the MiFID II Regulation.Ac-
cording to Article 8 of the MiFID II Regulation, a derivative contract will be included under the provisions in Section 4, 
Subsection 1, no. 10 of the Capital Markets Act, inter alia where it relates to any of the following:1) commodity 

storage capacity;2) transmission or transportation capacity relating to commodities, whether cable, pipeline or other 
means with the exception of transmission rights related to electricity transmission cross zonal capacities when they 
are, on the primary market, entered into with or by a transmission system operator or any persons acting as service 

providers on their behalf and in order to allocate the transmission capacity;3) an allowance, credit, permit, right or 
similar asset which is directly linked to the supply, distribution or consumption of energy derived from renewable re-
sources, except where the contract is already within the scope of Section C of Annex I to Directive 2014/65/EU. 
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This provision may be relevant for Commodity Transactions (excluding Commodity Spot) relating to  
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capacity rights and  
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allowances other than Emission Allowances. 
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Section 4, Subsection 1, no. 11 of the Capital Markets Act Pursuant to Section 4, Subsection 1, no. 11 of the Capital 

Markets Act emission allowances consisting of any units recognised for compliance with the requirements of Com-
mission Regulation (EU) no. 1031/2010 on the timing, administration and other aspects of auctioning of greenhouse 
gas emission allowances pursuant to Directive 2003/87/EC of the European Parliament and of the Council estab-

lishing a scheme for greenhouse gas emission allowances trading within the Community qualify as a "financial instru-
ment" under the Capital Markets Act.This provision may be relevant for Commodity Spot relating to Emission Allo-
wances. 
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1.5.2.4 Claims Originating from Agreements on Energy Products 
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"Claims originating from agreements on energy products" means according to Section 5, no. 3 of the Capital Markets 

Act, claims originating from the following contracts and derivatives, including master agreements  
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or  
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close-out netting agreements, irrespective of where and how they are traded, and irrespective of whether they may 
only be cash-settled by reason of a default or other termination event: Contracts for the supply of or derivatives rela-
ting to natural gas, electricity, coal, oil or biofuel or transportation thereof, and CO2 allowances and certificates for 

energy based on renewable energy (VE-beviser). 
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The scope of these types of financial obligations was introduced in the Capital Markets Act and is a Danish law addi-
tion to the scope set out above in  
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section 1.5.2.3  
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which comes from the Collateral Directive. The scope of financial obligations in Danish law was expanded to cover 

various contracts related to energy trading. Based on its wording the following criteria should be noted to assess the 
claims which in our view will be covered: 
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 claims, i.e. payment of money, and not claims for physical delivery of an energy product,  the claims may arise 

from a contract relating to delivery of a physical energy product, either in the on-going trading relationship or in case 
of a close-out due to an event of default or other termination event (by notice or by automatic termination),  such 
contract may relate to delivery of a physical energy product or be a derivative,  the traded contract can be part of a 

master agreement or (other) close-out netting agreement,  it is not relevant where and how the contract is entered 
into, and accordingly it can be traded OTC, via broker and/or on a market place,  the contract relates to one of the 
following energy products: natural gas, electricity, coal, oil or biofuel or transportation thereof, or CO2 allowances or 

certificates for energy based on renewable energy (VE-beviser), and  the scope is not directly linked to any EU rules 
and may as such be interpreted under Danish law.The scope of "claims originating from agreements on energy pro-
ducts" will in particular be relevant to the extent that a Commodity Transaction does not qualify under "claims origina-

ting from trading in "financial instruments"" described above; however, claims from certain contracts may be covered 
by both terms. 
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For the purpose of this opinion 
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we note that in our view the following may be Relevant Financial Obligations due to qualifying as "claims originating 
from agreements on energy products": 
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 claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, relating to 

natural gas may qualify as a Relevant Financial Obligation under this provision, irrespective of whether it relates to a 
contract for physical delivery or for cash settlement; 
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Emission Allowances, may qualify as a Relevant Financial Obligation under this provision, irrespective of whether it 

relates to a contract for physical delivery or for cash settlement;  
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and 
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 transportation capacity of natural gas  
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may qualify as a Relevant Financial Obligation under this provision, irrespective of whether it relates to a contract for 
physical capacity or for cash settlement.  
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1.5.2.5 Notice of Termination Section 206, Subsection 2 of the Capital Markets Act provides that it can be agreed 

with legal effect towards a bankruptcy estate and creditors that upon the occurrence of an event of default or other 
enforcement event, close-out netting of financial obligations shall occur when the non-defaulting party gives notice to 
this effect to the defaulting party. The said section further provides that if insolvency proceedings are commenced 

against the defaulting party, such party may require that close-out netting of financial obligations be effected so that 
the parties are placed in a position as if close-out netting had occurred without undue delay after such time when the 
non-defaulting party became, or should have become, aware that insolvency proceedings were commenced against 

the defaulting party.1.5.2.6 Restrictions on Close-out Netting 
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Sections 207 and 208 of the Capital Markets Act set out certain  
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restrictions as to the financial obligations, which may be included in a close-out netting.  
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According to the Capital Markets Act, Section 207:  Subsection 1: Close-out netting, which is carried out after the 
defaulting Danish Party has commenced formal restructuring proceedings, may include financial obligations that 

arose before the time when the non-defaulting party knew, or should have known, the circumstances occasioning the 
Limitation Day (fristdagen).  Subsection 2: Close-out netting, which is carried out after the defaulting Danish Party 
has been declared bankrupt, may include financial obligations that arose before the time when the non-defaulting 

party knew, or should have known, the circumstances occasioning the Limitation Day (fristdagen). A close-out netting 



 

 

balance may not include financial obligations which came into existence after the day the bankruptcy of the Danish 
Party was announced in the Danish Official Gazette (Statstidende).According to the Capital Markets Act, Section 

208:  Subsection 1: A financial obligation covered by Section 42, Subsections 3 and 4 of the Bankruptcy Act may 
be included in a close-out netting unless the non-defaulting party knew, or ought to have known, that the defaulting 
Danish Party was insolvent when the claim against such defaulting Danish Party was acquired or came into exi-

stence.  Subsection 2: A close-out netting may only be voidable pursuant to Section 69 of the Bankruptcy Act, if the 
close-out netting covered claims, which could not have been included in an agreed close-out netting in case of the 
Danish Party's bankruptcy, see Section 208, Subsection 1 and Section 207, Subsection 2. 
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"Appendix " changed to "section 1.4 and Schedule " 
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emissions  
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 and (green) certificates 

 

Change #492 - Changed   
"Agreement " changed to "Agreements " 
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" " changed to ", Appendices and other Documents " 
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1. 
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relevant  
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3.1 Insolvency/Close-out Netting/Early Termination 
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3.1.1 Short overview of Danish Insolvency Proceedings 
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3.1Enforceability of Close-out Netting2.3.3.13.1.1Winding up, Insolvency or AttachmentThis question relates to a ter-

mination and close-out netting based on an insolvency based Material Reason listed in § 10.5(c) of the Agreement, 
but which is not Danish Preventive Restructuring Proceedings (which is covered by section 3.1.2 below).3  
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 Under Danish law the reasons listed in (i) and (v) of § 10.5(c) of the Agreement will in our view not per se be dee-

med insolvency based reasons as a liquidation may not necessarily be caused by an insolvency related event or re-
sult in insolvency proceedings being commenced. 
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Our opinion in this section is also  
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based on the following additional assumption: 
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After entering into the Individual Contracts and prior to the maturity thereof, the Danish Party becomes subject of a 

voluntary or involuntary case under the insolvency laws of Denmark, and subsequent to the commencement of the 
insolvency, either the Danish Party or an insolvency official seeks to assume the confirmations representing profi-
table Individual contracts for the insolvent Danish Party. 
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3.1.1.1Short overview of Danish Insolvency Proceedings 
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Schedule B,  
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"1.5.1 above" changed to "1.1" 
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3.1.1.2Automatic Termination 
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Would you recommend to elect Automatic Termination to apply upon a Material Reason described in § 10.5(c) of the 

EFET General Agreement or upon other events not specified therein?  
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(a) 
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If yes, would  
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it be necessary or recommendable to modify the scope of Automatic Termination (e.g., by  
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(i) deleting or modifying some of the events listed in § 10.5(c) which would trigger the termination and/or (ii)  
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adding other Material Reasons upon the occurrence of which Automatic Termination should also apply 
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 and/or (iii) by limiting those insolvency events specified in § 10.5(c) which would trigger the Automatic Termination 
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) or to specify, or to refrain from specifying, a certain grace period as contemplated in § 10.5(c)(iv) of the EFET Ge-
neral Agreement. 

 

Change #516 - Inserted   
We would generally only recommend electing Automatic Termination if legally required in order to terminate and 

close-out net the Agreement and Individual Contracts thereunder. From a Danish legal perspective, the election of 
Automatic Termination in respect of one or more insolvency based Material Reasons listed in § 10.5(c) of the Agree-
ment will not change the opinion on enforceability of close-out netting provided in section 3.1.1.3(b) below. Accor-

dingly, in our view, there is no need from a Danish legal perspective to  
 

Change #517 - Moved (To)   
agree to make Automatic Termination operative vis-à-vis a Danish Party 
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. 
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Assuming you recommend  
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(b) 
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Automatic Termination to apply, are the provisions of the EFET General Agreement terminating the  
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EFET General  
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Agreement (including all Individual Contracts) upon the occurrence of a Material Reason described in § 10.5(c) of the 
EFET General  
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enforceable under the laws of Denmark or is there a risk that the automatic termination could be challenged by a li-
quidator, receiver or third party?  
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Will there be a difference in the treatment of electricity/natural gas and green certificates traded separately or in com-
bination? 
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The election  
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of Automatic Termination would not change the opinion provided  
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in section 3.1.1.3(b) below.  
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3.1.1.3No Automatic Termination 
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Assuming you recommend not to elect  
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Automatic Termination (as defined in § 10.4 of the EFET General Agreement)  
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upon the occurrence of an event described in § 10.5(c) of the EFET General Agreement: 
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(a)Would it be necessary or recommendable to modify the scope of termination (e.g., by (i) deleting or modifying 

some of the events listed in § 10.5(c) which would permit the Terminating Party to terminate and/or (ii) adding other 
Material Reasons upon the occurrence of which it should be entitled to terminate)?In our view, in the event any of the 
Danish Insolvency Proceedings occurs with respect to the Danish Party, it will trigger one or more of the insolvency 

based Material Reasons listed in § 10.5(c) of the Agreement, and accordingly, we do not find it necessary to amend 
the events listed in § 10.5(c). 
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Are  
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(b) 
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the provisions of the EFET General Agreement permitting the Terminating Party to terminate the Agreement 
(including all Individual Contracts) upon the occurrence of a Material Reason described in § 10.5(c) of the EFET Ge-
neral Agreement enforceable under the laws of Denmark or is there a risk that (i) the entering into the EFET General 

Agreement, (ii) the entering into Individual Contracts thereunder or (iii) the termination by notice itself could be chal-
lenged by an  

 

Change #537 - Inserted   
liquidator, receiver or third party? 
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3.1.23.1.2 
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Automatic Termination (as defined in § 10.4 of the EFET General Agreement)  
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applies, are  
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the provisions of the EFET General Agreement permitting the Terminating Party to terminate the Agreement 
(including all Individual Contracts) upon the occurrence of a Material Reason described in § 10.5(c) of the EFET Ge-

neral Agreement enforceable under the laws of Denmark or is there a risk that (i) the entering into the EFET General 
Agreement, (ii) the entering into Individual Contracts thereunder or (iii) the termination by notice itself could be chal-
lenged by an  
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administrator, receiver or third party? 
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" Under Danish law only the reasons listed in (i) and (v) of § 10.5(c) of the Agreement will in our view not per se be 

deemed insolvency based reasons as a liquidation may not necessarily be caused by an insolvency related event or 
result in insolvency proceedings being commenced" changed to " See footnote 3" 
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"14" changed to "4" 
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"14" changed to "4" 
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If a Danish Party (i.e. Danish credit institutions or certain Danish investment firms) is subject to measures under the 

Danish BRRD-rules, this will influence on the enforceability of the Counterparty's Early Termination rights, see sec-
tion  
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1.5.1 above. 
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In addition, the general voidability rules of the Bankruptcy Act apply. Accordingly, the entering into of the Agreement 
(or an amendment thereto) or any Individual Contract or any other action taken in connection therewith may be 

subject to challenge under (i) Section 72 of the Bankruptcy Act (if such action is taken after the Limitation Day) or (ii) 
Section 74 of the Bankruptcy Act (if such action is deemed an improper transaction and the Danish Party was, or be-
came, insolvent as a result of the transaction, and the Counterparty knew, or ought to have known, of both the insol-

vency and of the circumstances which rendered the transaction improper). 
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3.1.33.1.3 

 

Change #550 - Moved (From)   
Automatic Termination to apply, are the provisions of the EFET General Agreement terminating the  
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Agreement (including all Individual Contracts) upon the occurrence of a Material Reason described in § 10.5(c) of the 
EFET General  
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Agreement  
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enforceable under the laws of Denmark or is there a risk that the automatic termination could be challenged by a li-
quidator, receiver or third party? 
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The choice of Automatic Termination would not change the opinion provided in section 3.1.2 above. 
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Would you recommend to elect Automatic Termination to apply upon a Material Reason described in § 10.5(c) of the 
EFET General Agreement or upon other events not specified therein?  
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3.1.43.1.4 
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it be necessary or recommendable to modify the scope of Automatic Termination (e.g., by  
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adding other Material Reasons upon the occurrence of which Automatic Termination should also apply 
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) or to specify, or to refrain from specifying, a certain grace period as contemplated in § 10.5(c)(iv) of the EFET Ge-

neral Agreement. 
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We do not make any recommendation from a legal perspective whether the Parties should  
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agree to make Automatic Termination operative vis-à-vis a Danish Party 
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 as the choice  
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of Automatic Termination would not change the opinion provided  
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above in section 3.1.2. Accordingly, it is in our view a commercial consideration whether to include a provision on 
Automatic Termination which could be triggered without the Terminating Party's knowledge under an Automatic Ter-

mination scenario. 
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3.1.5 Are the provisions in § 11 of the EFET General Agreement providing for the netting of all positive and negative 

Settlement Amounts in determining the Termination Amount enforceable under the laws of Denmark or is there a risk 
that such determination could be challenged by a liquidator, receiver or third party?Subject to the qualifications set 
out below, the close-out netting and the calculation and payment of a Termination Amount under § 11 of the Agree-

ment arising as the result of an insolvency of the Danish Party will, in our view, be enforceable under Danish law in 



 

 

accordance with its terms in respect of claims which are Relevant Financial Obligations. Assuming the Parties have 
not elected Automatic Termination, Section 206, Subsection 2 of the Capital Markets Act provides that, with legal 

effect towards the Danish Party's bankruptcy estate and creditors, it may be agreed that upon the occurrence of an 
event of default or other enforcement event, close-out netting shall occur with respect to Relevant Financial Obligati-
ons when the Counterparty gives notice to this effect to the Danish Party. Section 206, Subsection 2 further provides 

that, if insolvency proceedings are commenced against the defaulting Danish Party, such Party may require that 
close-out netting be effected so that the Parties are placed in a position as if the close-out netting had occurred 
without undue delay after such time when the Counterparty became, or should have become, aware that insolvency 

proceedings were commenced against the Danish Party.In addition, Section 201 of the Capital Markets Act, cf. Sec-
tion 206, Subsection 3, provides that the valuation of financial obligations by a non-defaulting party in a close-out net-
ting scenario must be on commercially reasonable terms.Section 40, Subsection 2 of the Bankruptcy Act provides 

that any money claims in foreign currency filed in Danish bankruptcy or under formal restructuring proceedings must 
be converted into Danish Kroner at the exchange rate on the date of the order of such Danish Insolvency Pro-
ceedings. There is no public authority on how Section 40, Subsection 2 of the Bankruptcy Act shall be applied in re-

spect of claims under the Agreement. In our view the requirement for conversion will only relate to the net amount to 
be filed with the bankruptcy estate or under formal restructuring proceedings (i.e. after close-out netting has been 
effected).Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, con-

clusive and binding may not be effective, if such calculations or determinations are incorrect and such provisions will 
not necessarily prevent judicial inquiry into the merits of such calculations or determinations. 

 

Change #566 - Moved (To)   
If a Danish Party (i.e. Danish credit institutions or certain Danish investment firms) is subject to measures under the 

Danish BRRD-rules, this will influence on the enforceability of the Counterparty's Early Termination rights, see sec-
tion  
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1.3 in Schedule B. 

 

Change #568 - Moved (To)   
In addition, the general voidability rules of the Bankruptcy Act apply. Accordingly, the entering into of the Agreement 
(or an amendment thereto) or any Individual Contract or any other action taken in connection therewith may be 

subject to challenge under (i) Section 72 of the Bankruptcy Act (if such action is taken after the Limitation Day) or (ii) 
Section 74 of the Bankruptcy Act (if such action is deemed an improper transaction and the Danish Party was, or be-
came, insolvent as a result of the transaction, and the Counterparty knew, or ought to have known, of both the insol-

vency and of the circumstances which rendered the transaction improper). 
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(c)Is there a risk that a termination notice given in accordance with the E-Notice Agreement (e.g. by e-mail with atta-
ched document in PDF format) (i) may not be recognised as valid termination notice by a liquidator, receiver or court 

or (ii) could the deemed receipt of the termination notice be challenged by a liquidator, receiver or court?As a general 
rule under Danish law, the giving of a notice is not subject to formality requirements. Under Danish law a written sta-
tement is generally valid and binding, irrespective of its form. Special formality requirements to a notice are only re-

quired if statutory law, trade usage or custom, or the relevant agreement requires such formality.Under the assump-
tion that there is not any statutory law or trade usage or custom setting formality requirements in the market for bila-
teral trading of Commodity Transactions, it will be relevant to refer to the Agreement. If it is agreed between the Par-

ties, that a written notice may be given by e-mail, including a termination notice, in our view, this would be binding for 
the Parties. However, if a Danish Party is subject to bankruptcy proceedings, the Danish Party will at the time the 
bankruptcy order is issued no longer be entitled to receive termination notices pursuant to Section 29 of the Bank-

ruptcy Act, and this will be binding on a Counterparty which knew or should have known of the bankruptcy. Accor-
dingly, in a bankruptcy scenario, we would recommend that the Counterparty provides a termination notice in a way 



 

 

which ensures that it is in fact (also) received by the bankruptcy trustee in order to reduce the risk of being met with a 
challenge that the notice is not provided to the right recipient and at the intended time, which may mean that an e-

mail notice should not be used in practice for a termination notice against a Danish Party subject to bankruptcy pro-
ceedings. Section 29 of the Bankruptcy Act does not apply in case of a Danish Party being subject to formal restruc-
turing proceedings, but the Danish Party may generally only act together with the restructuring administrator in mat-

ters of material significance, and therefore, it would be advisable to provide a termination notice in a way which ensu-
res that it is actually received by the Danish Party, which may mean that an e-mail notice may be less advisable to 
use in practice for a termination notice against a Danish Party subject to formal restructuring proceedings.5 In princi-

ple, it is possible under Danish law to agree with binding effect for the Parties, that a notice is deemed delivered at a 
certain point in time if sent and/or delivered in a pre-agreed manner. However, the Party sending the notice will have 
the burden of proof that this has taken place, if challenged. For notices with a material content, such as a termination 

notice, the Party sending the notice may potentially also need to justify that the Party acted in good faith, including 
why one method of delivery has been chosen instead of another, if the latter method would have increased the possi-
bility that the notice would be received.  
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 After the end of the calendar day on which the bankruptcy notice was published in the Danish Offical Gazette (Stats-
tidende), the debtor's dispossession is effective against the whole world, re. Section 30 of the Bankruptcy Act. 
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3.1.1.4Are the provisions in § 11 of the EFET General Agreement providing for the netting of all positive and negative 

Settlement Amounts in determining the Termination Amount enforceable under the laws of Denmark or is there a risk 
that such determination could be challenged by a liquidator, receiver or third party?Subject to the qualifications set 
out below, the close-out netting and the calculation and payment of a Termination Amount under § 11 of the Agree-

ment arising as the result of an insolvency of the Danish Party will, in our view, be enforceable under Danish law in 
accordance with its terms in respect of claims which are Relevant Financial Obligations. Assuming the Parties have 
not elected Automatic Termination, Section 206, Subsection 2 of the Capital Markets Act provides that, with legal 

effect towards the Danish Party's bankruptcy estate and creditors, it may be agreed that upon the occurrence of an 
event of default or other enforcement event, close-out netting shall occur with respect to Relevant Financial Obligati-
ons when the Counterparty gives notice to this effect to the Danish Party. Section 206, Subsection 2 further provides 

that, if insolvency proceedings are commenced against the defaulting Danish Party, such Party may require that 
close-out netting be effected so that the Parties are placed in a position as if the close-out netting had occurred 
without undue delay after such time when the Counterparty became, or should have become, aware that insolvency 

proceedings were commenced against the Danish Party.In addition, Section 201 of the Capital Markets Act, cf. Sec-
tion 206, Subsection 3, provides that the valuation of financial obligations by a non-defaulting party in a close-out net-
ting scenario must be on commercially reasonable terms.Section 40, Subsection 2 of the Bankruptcy Act provides 

that any money claims in foreign currency filed in Danish bankruptcy or under formal restructuring proceedings must 
be converted into Danish Kroner at the exchange rate on the date of the order of such Danish Insolvency Pro-
ceedings. There is no public authority on how Section 40, Subsection 2 of the Bankruptcy Act shall be applied in re-

spect of claims under the Agreement. In our view the requirement for conversion will only relate to the net amount to 
be filed with the bankruptcy estate or under formal restructuring proceedings (i.e. after close-out netting has been 
effected).Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, con-

clusive and binding may not be effective, if such calculations or determinations are incorrect and such provisions will 
not necessarily prevent judicial inquiry into the merits of such calculations or determinations. 
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The close-out netting and the calculation and payment of a Termination Amount under § 11 of the Agreement may 
be suspended or set aside for a Danish Party (i.e. Danish credit institutions and certain Danish investment firms) 
subject to measures pursuant to the Danish BRRD-rules (see  
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section 1.5.1 above 
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The close-out netting and the calculation and payment of a Termination Amount under § 11 of the Agreement may 

be suspended or set aside for a Danish Party (i.e. Danish credit institutions and certain Danish investment firms) 
subject to measures pursuant to the Danish BRRD-rules (see  
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Schedule B, section 1.3 
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Restrictions on close-out netting 
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As set out in section 1.5.2.6 above 
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, a close-out netting or the subsequent calculation and payment of the Termination Amount related thereto is voi-
dable or challengeable, should Danish Insolvency Proceedings be commenced in respect of a Danish Party, to the 

extent: 
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 A close-out netting, which is carried out after the Danish Party has commenced formal restructuring proceedings, 

includes financial obligations that did not arise before the time when the non-defaulting party knew, or should have 

known, the circumstances occasioning the Limitation Day (fristdagen), see Section 207, Subsection 1 of the Capital 
Markets Act;  A close-out netting, which is carried out after the Danish Party has been declared bankrupt, includes 
financial obligations that did not arise before the time when the non-defaulting party knew, or should have known, the 

circumstances occasioning the Limitation Day (fristdagen), see Section 207, Subsection 2, first sentence of the Capi-
tal Markets Act; 
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financial obligations which came into existence after the day the bankruptcy was announced in the Danish Official 
Gazette (Statstidende), see Section 207, Subsection 2,  
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of the Capital Markets; or 
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 The Counterparty acquired a claim against the Danish Party within 3 months of the Limitation Day and the Coun-

terparty knew, or ought to have known, that the Danish Party was insolvent when the claim against the Danish Party 
was acquired or came into existence, see Section 208, Subsection 1 of the Capital Markets Act. 
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3.1.6 
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3.1.6section  
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§§ 10 to 11 of the EFET General Agreement apply to all Individual Contracts or could it be challenged by a liquidator, 
receiver or third party? Would we need the single agreement concept in order to preserve the enforceability of the 
termination right and the ability to calculate a net amount?  
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For Relevant Financial Obligations arising from the Individual Contracts and the Agreement, a liquidator, receiver or 
third party cannot challenge the inclusion of such claims in a close-out netting unless the financial obligations or 
claims fall within the restrictions set out in  
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Section 3.1.5  
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above. However, the close-out netting rights may be suspended or set aside for a Danish Party, which is a Danish 

credit institution or a certain Danish investment firm if it becomes subject to measures pursuant to the Danish BRRD-
rules (see  
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section 1.5.1 above). 
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In our opinion, the single agreement concept is not required in order to preserve the enforceability of the Early Termi-
nation right and the ability to calculate a net amount under Danish law as the enforceability of these rights as agreed 
in the Agreement will under Danish law follow from Section 206 of the Capital Markets Act. In addition, there is limi-

ted Danish authority on whether parties can agree with binding effect for third parties that two or more transactions 
are a single agreement with the consequence that a bankruptcy estate be prevented from cherry picking among 
them. In our view, a single agreement concept in itself is likely not to be upheld in case of a Danish bankruptcy 

estate, if this concept is the only basis for claiming termination and netting rights. Accordingly, under Danish law it is 
important that such rights are explicitly agreed in §§ 10 and 11 of the Agreement. 
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Danish legal literature assumes that a close-out netting must always include all transactions covered by the netting 
agreement in question. This is assumed in order to avoid arbitrary selection among transactions by the parties to the 
detriment of third parties. However, in our view it must be possible to agree under Danish law that a specific type of 

Individual Contracts, for example, such as transactions in Emission Allowances (subject to the Allowances Appendix) 
can be closed-out and netted even though the remaining Individual Contracts between the Parties are not closed-out 
and netted. We base this on the reasoning that the Parties are free to enter into one Agreement under which for 

example only Emission Allowances are traded and another Agreement under which no Emission Allowances are tra-
ded. Under such circumstances, a "Partial Close-Out" of only the Agreement under which Emission Allowances are 
traded would be the main rule if only that Agreement had been defaulted. As we believe that Danish law will not di-

stinguish between whether there is one or two Agreements so long as it is clear and objective which type of Indivi-
dual Contracts can be subject to a Partial Close-Out (e.g. such that only  
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Emission Allowances under the Allowances Appendix are closed-out if only  
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Emission Allowances have been defaulted due to  
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non-performance or breach of warranty or misrepresentation concerning only one or more  
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Emission Allowances), we are of the view that a Partial Close-Out is possible under Danish law, provided that the 

Individual Contracts subject to Partial Close-Out are an objectively defined group and that  
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the Parties are not  
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vested with any discretion to choose which Individual Contracts to make subject to such Partial Close-Out. 
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We note that there are to our knowledge no legal precedents in respect of this question, and as such the question 
remains subject to legal uncertainty under Danish law.3.1.7 Is the insolvent counterparty's (i.e. the Danish Party's) 

obligation to pay the amount of any compensation claim in Euro, USD or GBP (as agreed between the parties in the 
Election Sheet) enforceable under the laws of Denmark or could the calculation in a foreign currency be challenged 
by a liquidator, receiver or third party?The enforceability of claims and court decisions ordering the payment of mo-

ney in a currency other than Danish Kroner against a Danish Party subject to Danish bankruptcy proceedings is 
subject to the Bankruptcy Act which in general provides for the conversion of such foreign currency debt into Danish 
Kroner on the date of the commencement of such bankruptcy proceedings (dekretdag) or the initiation of formal re-

structuring proceedings. 
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There is to our knowledge no Danish legal authority on this point, but in our view the purpose of the close-out netting 

provisions of the Capital Markets Act, including the fact that the Capital Markets Act explicitly states that a bank-
ruptcy estate of a Danish Party is bound by a close-out netting agreement (as further discussed under  
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section 3.1.2 above 
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) points to the conclusion that a close-out netting would be completed based on such agreed currency and only if the 
resulting net balance was in favour of the Counterparty, would the Counterparty have to file its claim for such net 
payment in the bankruptcy estate of the Danish Party in Danish Kroner calculated on the date of the commencement 

of such bankruptcy proceedings (dekretdag). In our view, a similar principle will apply in case of initiation of formal 
restructuring proceedings, cf. Section 12g of the Bankruptcy Act. 
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3.2 Non-Insolvency related Material Reasons 
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3.2.13.2.1 
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the issues outlined above under sections  
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3.1.5, 3.1.6 and 3.1.7  
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in the context of non-insolvency related Material Reasons, as well as the following question: Are the rights of the Ter-
minating Party to terminate and close-out the  
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Agreement enforceable in accordance with the terms of the EFET General Agreement, irrespective of the insolvency 
of Party A 
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? 
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Subject to the qualification below, Early Termination for Material Reasons (§ 10.5(a), (b), (d) and (e) of the  
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Agreement) and close-out netting (§ 10.3 in connection with § 11 of the Agreement) other than due to insolvency ba-
sed events are enforceable inter partes under Danish law. In respect of enforceability against a bankruptcy estate of 
a Danish Party 
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,  
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reference is made to section 3.1 
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 above. 
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Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, conclusive and 
binding may not be effective, if such calculations or determinations are incorrect and such provisions will not neces-

sarily prevent judicial inquiry into the merits of such calculations or determinations.3.3 Multibranch Parties3.3.1 Da-
nish Multibranch Party 
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Restrictions on close-out netting 
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As set out in Schedule B, section 2.7 
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, a close-out netting or the subsequent calculation and payment of the Termination Amount related thereto is voi-
dable or challengeable, should Danish Insolvency Proceedings be commenced in respect of a Danish Party, to the 
extent: 
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A close-out netting, which is carried out after the Danish Party has commenced formal restructuring proceedings, 
includes financial obligations that did not arise before the time when the non-defaulting party knew, or should have 
known, the circumstances occasioning the Limitation Day (fristdagen), see Section 207, Subsection 1 of the Capital 

Markets Act; A close-out netting, which is carried out after the Danish Party has been declared bankrupt, includes 
financial obligations that did not arise before the time when the non-defaulting party knew, or should have known, the 
circumstances occasioning the Limitation Day (fristdagen), see Section 207, Subsection 2, first sentence of the Capi-

tal Markets Act; 
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A close-out netting includes financial obligations which came into existence after the day the bankruptcy was an-
nounced in the Danish Official Gazette (Statstidende), see Section 207, Subsection 2,  
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second sentence of the Capital Markets Act; or 
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The Counterparty acquired a claim against the Danish Party within 3 months of the Limitation Day and the Counter-
party knew, or ought to have known, that the Danish Party was insolvent when the claim against the Danish Party 
was acquired or came into existence, see Section 208, Subsection 1 of the Capital Markets Act. 
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Do the laws of Denmark recognize that the close-out netting provisions in  
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3.1.1.5 
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§§ 10 to 11 of the EFET General Agreement apply to all Individual Contracts or could it be challenged by a liquidator, 
receiver or third party? Would we need the single agreement concept in order to preserve the enforceability of the 
termination right and the ability to calculate a net amount?  

 

Change #626 - Inserted   
If the single agreement concept is particularly important in your jurisdiction, please elaborate in a detailed and cir-
cumstantiated manner on whether or not, and if so, the degree to which, provisions allowing or providing for the ter-

mination of some Individual Contracts but not all Individual Contracts under the EFET General Agreement might im-
pact termination and close out rights generally, as well as subsequent rights to terminate Individual Contracts 
remaining under the EFET General Agreement following a previous Partial Close-Out. 
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For Relevant Financial Obligations arising from the Individual Contracts and the Agreement, a liquidator, receiver or 
third party cannot challenge the inclusion of such claims in a close-out netting unless the financial obligations or 
claims fall within the restrictions set out in  
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section 3.1.1.4  
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above. However, the close-out netting rights may be suspended or set aside for a Danish Party, which is a Danish 
credit institution or a certain Danish investment firm if it becomes subject to measures pursuant to the Danish BRRD-

rules (see  
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Schedule B, section 1.3). 
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In our opinion, the single agreement concept is not required in order to preserve the enforceability of the Early Termi-

nation right and the ability to calculate a net amount under Danish law as the enforceability of these rights as agreed 
in the Agreement will under Danish law follow from Section 206 of the Capital Markets Act. In addition, there is limi-
ted Danish authority on whether parties can agree with binding effect for third parties that two or more transactions 

are a single agreement with the consequence that a bankruptcy estate be prevented from cherry picking among 
them. In our view, a single agreement concept in itself is likely not to be upheld in case of a Danish bankruptcy 
estate, if this concept is the only basis for claiming termination and netting rights. Accordingly, under Danish law it is 

important that such rights are explicitly agreed in §§ 10 and 11 of the Agreement. 
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Danish legal literature assumes that a close-out netting must always include all transactions covered by the netting 

agreement in question. This is assumed in order to avoid arbitrary selection among transactions by the parties to the 
detriment of third parties. However, in our view it must be possible to agree under Danish law that a specific type of 
Individual Contracts, for example, such as transactions in Emission Allowances (subject to the Allowances Appendix) 

can be closed-out and netted even though the remaining Individual Contracts between the Parties are not closed-out 
and netted. We base this on the reasoning that the Parties are free to enter into one Agreement under which for 
example only Emission Allowances are traded and another Agreement under which no Emission Allowances are tra-

ded. Under such circumstances, a "Partial Close-Out" of only the Agreement under which Emission Allowances are 
traded would be the main rule if only that Agreement had been defaulted. As we believe that Danish law will not di-
stinguish between whether there is one or two Agreements so long as it is clear and objective which type of Indivi-

dual Contracts can be subject to a Partial Close-Out (e.g. such that only  
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transactions in  
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Emission Allowances under the Allowances Appendix are closed-out if only  

 

Change #635 - Inserted   
transactions in  
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Emission Allowances have been defaulted due to  
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uncured  
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non-performance or breach of warranty or misrepresentation concerning only one or more  
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transactions in  
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Emission Allowances), we are of the view that a Partial Close-Out is possible under Danish law, provided that the 

Individual Contracts subject to Partial Close-Out are an objectively defined group and that  
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none of the Parties are  
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vested with any discretion to choose which Individual Contracts to make subject to such Partial Close-Out. 
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We note that there are to our knowledge no legal precedents in respect of this question, and as such the question 
remains subject to legal uncertainty under Danish law.3.1.1.6Is the insolvent counterparty's (i.e. the Danish Party's) 

obligation to pay the amount of any compensation claim in Euro, USD or GBP (as agreed between the parties in the 
Election Sheet) enforceable under the laws of Denmark or could the calculation in a foreign currency be challenged 
by a liquidator, receiver or third party?The enforceability of claims and court decisions ordering the payment of mo-

ney in a currency other than Danish Kroner against a Danish Party subject to Danish bankruptcy proceedings is 
subject to the Bankruptcy Act which in general provides for the conversion of such foreign currency debt into Danish 
Kroner on the date of the commencement of such bankruptcy proceedings (dekretdag) or the initiation of formal re-

structuring proceedings. 
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There is to our knowledge no Danish legal authority on this point, but in our view the purpose of the close-out netting 

provisions of the Capital Markets Act, including the fact that the Capital Markets Act explicitly states that a bank-
ruptcy estate of a Danish Party is bound by a close-out netting agreement (as further discussed under  
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Schedule B, section 2 
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) points to the conclusion that a close-out netting would be completed based on such agreed currency and only if the 
resulting net balance was in favour of the Counterparty, would the Counterparty have to file its claim for such net 
payment in the bankruptcy estate of the Danish Party in Danish Kroner calculated on the date of the commencement 

of such bankruptcy proceedings (dekretdag). In our view, a similar principle will apply in case of initiation of formal 
restructuring proceedings, cf. Section 12g of the Bankruptcy Act. 
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3.1.1.7Please specify, if and as applicable, the degree to which termination and close-out rights in case of opening of 
insolvency proceedings, against a party based in your jurisdiction are dependent upon, or otherwise affected by, the 
status of one or more of the concerned parties falling within a particular category of classification of entity. Specifi-

cally, do these rights differ as the result of a party being a financial institution, ordinary corporate entity or any other 
categorization or regulatory or legal status? 
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The application of the Danish close-out netting rules as described in Schedule B, section 2 and the scope of Rele-
vant Financial Obligations apply irrespective of whether the Danish Party is a Financial Entity or a Non-Financial En-

tity, and irrespective of whether the Counterparty is a Financial Entity or a Non-Financial Entity, see Schedule B, sec-
tion 2.2. However, if a Danish Party is a Danish credit institution or certain Danish investment firm subject to measu-
res under the Danish BRRD-rules, this will influence on the enforceability of the Counterparty's Early Termination 

rights, see Schedule B, section 1.3.3.1.1.8Please specify if any of your conclusions in this Section I would be chan-
ged or qualified if the Parties would enter into several Individual Contracts for multiple types of products (e.g., some 
Individual Contracts would provide for delivery of electricity/natural gas, other ones for green certificates) under the 

same General Agreement? Is there a risk that any safe harbor provisions applicable to one type of product, but not 
the other, would cease to apply as a result?In our view, the conclusions above in sections 3.1.1.2-3.1.1.7 would not 
be changed or qualified if the Parties would enter into several Individual Contracts for multiple types of Commodities 

under the same Agreement, (e.g. some Individual Contracts would provide for delivery of natural gas and other ones 
for green certificates under the Gas Agreement) provided that all the Individual Contracts qualify as Relevant Finan-
cial Obligations, re. Schedule B, section 2.3. If one or more Individual Contracts do not qualify as Relevant Financial 

Obligations, a Counterparty will in our view most likely not be able to enforce a right to early terminate, close-out net 
and calculate a net settlement amount for such Individual Contracts as the result of an insolvency of the Danish 
Party, as such insolvency events may not per se be deemed a material default under Danish law, which entitles the 

Counterparty to terminate the transactions.If an Agreement comprises both Individual Contracts qualifying as Rele-
vant Financial Obligations and not, we are of the view, that close-out netting will still be effective for those obligations 
which qualify as Relevant Financial Obligations, provided that (i) this is not contrary to the terms of the relevant Agre-

ement, (ii) this is the intention of the Parties and/or (iii) this complies with any other requirement under the applicable 
law. We base this also on the wording of Section 206, subsection 1 of the Capital Markets Act, which states that the 
parties can agree that "the financial obligations comprised by the agreement" shall be subject to close-out netting. 

The consequence is, that application of Danish law in case of a Danish Party becoming subject to Danish Insolvency 
Proceedings may result in a splitting-up or segregation of the portfolios of transactions under the relevant Agreement 
into multiple "netting pools" of disparate treatment, i.e. where some transactions may be subject to close-out netting 

under the Capital Markets Act and some transactions may not be subject to close-out netting but Danish law on set-
off and cherry picking (right to step into a contract) will apply to such transactions/obligations instead. However, we 
note that there are to our knowledge no legal precedents in respect of this question and our view is primarily an inter-

pretation based on general Danish legal principles and the wording of the Capital Markets Act. Accordingly, this view 
is subject to legal uncertainty.3.1.2Preventive restructuring frameworksThis question relates to a termination and 
close-out netting based on an insolvency based or related Material Reason listed in § 10.5(c) of the Agreement, to 

the extent applicable, where the event is a Danish Preventive Restructuring Proceeding, see below section 3.1.2.3. 
Since the rules on Danish Preventive Restructuring Proceedings have just entered into force in Denmark, the below 
responses are our current best view of how they will operate in the scenarios to be discussed. In particular, we note, 

that even though Danish Preventive Restructuring Proceedings may be initiated prior to the debtor actually being in-
solvent (i.e. likelihood of insolvency may be sufficient), we would find it most likely, that such proceedings under Da-
nish law would be considered "insolvency proceedings" for purposes of Section 5, no. 7 of the Capital Markets Act, 

and therefore, subject to the same close-out netting rules etc. as applicable in case of a Danish Party subject to Da-
nish Insolvency Proceedings and as generally described in section 3.1.1 abovePlease discuss the issues outlined 
above under section 3.1.1.3.1.2.1Short overview of Danish Preventive Restructuring ProceedingsWe refer to Sche-

dule B, section 1.2.3.1.2.2Automatic Termination 
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We refer to our response in section 3.1.1.2, which in our best view also applies to a Danish Party subject to Danish 
Preventive Restructuring Proceedings, but where  
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reference is made to section 3.1 
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.1.3, with the modifications set out in section 3.1.2.3 below. 
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3.1.2.3No Automatic TerminationWe refer to our response in section 3.1.1.3, which in our best view also applies to a 

Danish Party subject to Danish Preventive Restructuring Proceedings, with the following modifications: In respect of 
our response to section 3.1.1.3(a), we note, that Danish Preventive Restructuring Proceedings may be initiated in a 
situation where the debtor is not yet insolvent (i.e. likelihood of insolvency may be sufficient), and according to the 

rules a restructuring administrator may not always be appointed and/or a stay of individual enforcement actions may 
not always be applied for or granted, which in our view mean, that it may be less clear, that any such measure in it-
self will qualify as one or more of the Material Reasons listed in § 10.5(c) of the Agreement. Accordingly, the Parties 

could consider agreeing specifically, whether any or which measures taken pursuant to the European Restructuring 
Proceedings as implemented in local law should in itself qualify as a Material Reason under the Agreement. 
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In respect of our response to section 3.1.1.3(c), we note that Section 29 of the Bankruptcy Act does not apply in case 
of a Danish Party being subject to Danish Preventive Restructuring Proceedings, but since the statutory right to ter-
minate and close-out net is overruling mandatory law, it would be advisable to provide a termination notice in a way 

which ensures that it is actually received by the Danish Party, which may mean that an e-mail notice may be less 
advisable to use in practice for a termination notice against a Danish Party subject to Danish Preventive Restructu-
ring Proceedings. If  
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a restructuring administrator  
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has been appointed we also refer to the arguments in section 3.1.1.3(c) relating to formal restructuring proceedings. 

 

Change #657 - Inserted   
3.1.2.4Netting of all positive and negative Settlement Amounts in determining the Termination AmountWe refer to our 
response in section 3.1.1.4, which in our best view also applies to a Danish Party subject to Danish Preventive Re-

structuring Proceedings.3.1.2.5Recognition of the applicability of the close-out netting provisions in §§ 10 to 11 of the 
EFET General Agreement to all Individual ContractsWe refer to our response in section 3.1.1.5, which in our best 
view also applies to a Danish Party subject to Danish Preventive Restructuring Proceedings. 
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The insolvent counterparty's  
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3.1.2.6 
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( 
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i.e. the Danish Party's) obligation to pay the amount of any compensation claim in Euro, USD or GBP 
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We refer to our response in section 3.1.1.6, which in our best view also applies at least to a Danish Party subject to 
Danish Preventive Restructuring Proceedings where a stay of individual enforcement actions has been is-

sued.3.1.2.7Dependency upon the status of one or more of the concerned parties falling within a particular category 
of classification of entityWe refer to our response in section 3.1.1.7, which in our best view also applies to a Danish 
Party subject to Danish Preventive Restructuring Proceedings.3.1.2.8Several Individual Contracts for multiple types 

of products under the same General AgreementWe refer to our response in section 3.1.1.8, which in our best view 
also applies to a Danish Party subject to Danish Preventive Restructuring Proceedings. 
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3.1.3Non-Insolvency related Material Reasons 
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Please discuss  
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the issues outlined above under sections  
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3.1.1.5-3.1.1.8  
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in the context of non-insolvency related Material Reasons, as well as the following question: Are the rights of the Ter-

minating Party to terminate and close-out the  
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EFET General  
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Agreement enforceable in accordance with the terms of the EFET General Agreement, irrespective of the insolvency 
of Party A 
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 (i.e. the Danish Party)? 
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Subject to the qualification below, Early Termination for Material Reasons (§ 10.5(a), (b), (d) and (e) of the  

 

Change #672 - Inserted   
Gas Agreement, and § 10.5(a), (b), (d), (e) and (f) of the Electricity  
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Agreement) and close-out netting (§ 10.3 in connection with § 11 of the Agreement) other than due to insolvency ba-
sed events are enforceable inter partes under Danish law. In respect of enforceability against a bankruptcy estate of 
a Danish Party 
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 or a Danish Party subject to formal restructuring proceedings, reference is made to section 3.1.1 above, and in re-
spect of a Danish Party subject to Danish Preventive Restructuring Proceedings, reference is made to section 3.1.2 

above. 
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Provisions in § 11 of the Agreement providing that certain calculations or determinations will be final, conclusive and 
binding may not be effective, if such calculations or determinations are incorrect and such provisions will not neces-

sarily prevent judicial inquiry into the merits of such calculations or determinations.3.2Multibranch Parties3.23.2.1Da-
nish Multibranch Party 
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based on the following additional assumption: 
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also based the following additional assumption: 
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"3.3.1.1" changed to "3.2.1.1" 
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 on a multibranch basis 
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"3.3.1.2" changed to "3.2.1.2" 
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"3.3.2" changed to "3.2.2" 

 

Change #682 - Moved (From)   
Our opinion in this section is  
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Our opinion in this section is  
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also  
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"3.3.2.1" changed to "3.2.2.1" 
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"3.3.2.2" changed to "3.2.2.2" 
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"3.3.2.1 " changed to "3.2.2.1 " 
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3. 
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"3.3.2.3" changed to "3.2.2.3" 
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"3.4" changed to "3.3" 
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3.4.1 Background - Danish law relating to financial collateral arrangements 
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As mentioned in section 1.5.2 above  
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the Collateral Directive, including the provisions relating  
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to financial collateral arrangements, was implemented into Danish law as of 1 January 2004. 
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Section 1, Subsection 11  
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of the Capital Markets Act states that the provisions of Chapter 36 of the Capital Markets Act apply to financial colla-
teral arrangements and to financial collateral after such financial collateral has been provided. Financial collateral 

shall be regarded as having been provided when the relevant act of perfection has been carried out.  
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A financial collateral arrangement is an agreement between parties covered by Section 196 of the Capital Markets 
Act (which includes Danish Parties covered by section  
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1.3 
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) on the posting of collateral for financial obligations (cf. Section 5, no. 2 and  
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sections 1.5.2.2-1.5.2.4  
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above) in the form of collateral covered by Section 197 of the Capital Markets Act, see below. Pursuant to Section 

196, Subsection 2, a retail client (as defined in MiFID II, Article 4(1)(11)) cannot be part in a title transfer financial col-
lateral arrangement. 
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A "financial collateral agreement" can be an agreement on provision of financial collateral in the form of transfer of 
title (overdragelse af ejendomsret) or in the form of charges/pledges (pant), cf. Section 5, no.1 of the Capital Markets 

Act. According to § 7 of the Credit Support Annex it is contemplated that collateralisation is made by transfer of 
title.According to Section 198, Subsection 2 of the Capital Markets Act, it must appear from a financial collateral ag-
reement which of the parties' financial obligations are covered by the agreement. 
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The parties may agree that the value of financial collateral posted under an agreement may be  
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included  
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in a close-out amount calculation in accordance with the provisions on realisation in Section 203 of the Capital Mar-
kets Act. In addition, Section 201 of the Capital Markets Act provides that realisation or valuation of financial collate-
ral by a non-defaulting party in a close-out netting scenario to cover financial obligations must be on commercially 

reasonable terms. 
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3.4.2 Type of collateralIn the Credit Support Annex it is contemplated that the Eligible Credit Support to be posted 
will be Cash or Letters of Credit. Only the following types of collateral are eligible as financial collateral under Section 

197, cf. Section 4, Subsection 1, nos. 1-3 of the Capital Markets Act (together "Eligible Danish Collateral"):1. Cash 
standing to the credit of an account;2. Transferable securities (with the exception of instruments of payment (beta-
lingsinstrumenter)) which are negotiable on the capital market, including:(a) shares in companies and other securities 

equivalent to shares in companies, partnerships and other entities, and depositary receipts in respect of shares;(b) 
bonds and other forms of securitised debt, including depositary receipts in respect of such securities; and(c) any 
other securities giving the right to acquire or sell such securities as listed under items (a) or (b) hereof or giving rise 

to a cash settlement determined by reference to transferable securities, currencies, interest rates or yields, commodi-
ties or other indices or measures;3. Money-market instruments, including treasury bills, certificates of deposit and 
commercial papers, excluding instruments of payment; 4. Units in collective investment undertakings; and5. Credit 

claims (gældsfordringer), as defined in no. 4 of Section 5 of the Capital Markets Act, provided both parties are co-
vered by Section 196, Subsection 1, nos. 1-5 of the Capital Markets Act;except cash deposits which cannot be made 
subject to legal proceedings, for example client accounts and certain pensions, cf. Section 197, Subsection 3.Cash 

received and credited to the Transferee's account is a type of financial collateral which qualifies as Eligible Danish 
Collateral.  

 

Change #707 - Moved (From)   

A letter of credit is not in itself covered by the definition of Eligible Danish Collateral. We have not reviewed any spe-
cific Letter of Credit for the purpose of providing this opinion. A Letter of Credit is in accordance with its definition in 
the Credit Support Annex a standby letter of credit, bank guarantee or similar document issued irrevocably by a com-

mercial bank, and we assume that the Transferee may draw upon each such Letter of Credit in one or more dra-
wings in an aggregate amount (up to the face amount for which the Letter of Credit has been issued) that is equal to 
all amounts that are due and payable by the Transferor but have not been paid to the Transferee within the time allo-

wed for such payments under the Agreement (including any notice or grace period). We assume that the Letters of 
Credit will in accordance with their terms serve as Eligible Credit Support, but in respect of this opinion, the Letters of 
Credit will not be considered Eligible Danish Collateral and cannot be included in the calculation of one close-out net 

amount pursuant to the Capital Markets Act. Furthermore, we assume that the Letter of Credit will be issued by the 
relevant commercial bank to the Transferee directly and accordingly there is no title transfer.  

 

Change #708 - Moved (From)   



 

 

Since the questions contained  

 

Change #709 - Deleted   
in this section 3.4  

 

Change #710 - Moved (From)   
relate to financial collateral and title transfer we do not express any view in our responses  

 

Change #711 - Deleted   
below  

 

Change #712 - Moved (From)   
in relation to Letters of Credit 

 

Change #713 - Deleted   
.3.4.3 Questions 

 

Change #714 - Deleted   
For the purposes of the opinions relating to section 3.4.3 we have made  

 

Change #715 - Inserted   
Our opinion in this section is also based on  

 

Change #716 - Changed   
" and " changed to ", " 

 

Change #717 - Inserted   
 and Parent Company Guarantee (PCG) 

 

Change #718 - Inserted   
(i.e. Cash credited an account)  

 

Change #719 - Inserted   
As described in section 2.8.2 of Schedule B, only Cash credited to an account qualify as Eligible Danish Collateral 

pursuant to  
 

Change #720 - Moved (To)   
the Danish rules on financial collateral arrangements 

 

Change #721 - Inserted   

. Whilst both letters of credit and parent company guarantees may be relevant for providing security under Danish 
law, they are not in themselves financial collateral and no title transfer occurs.  

 

Change #722 - Moved (To)   
Since the questions contained  

 

Change #723 - Inserted   



 

 

in this section 3.3  

 

Change #724 - Moved (To)   
relate to financial collateral and title transfer we do not express any view in our responses  

 

Change #725 - Inserted   
in the opinion in relation to letters of credit and parent company guarantees. 

 

Change #726 - Changed   
"3.4.3.1" changed to "3.3.1" 

 

Change #727 - Changed   
"3.4.3.2" changed to "3.3.2" 

 

Change #728 - Changed   
"15" changed to "6" 

 

Change #729 - Changed   
"15" changed to "6" 

 

Change #730 - Changed   
"3.4.3.7" changed to "3.3.7" 

 

Change #731 - Changed   
"3.4.3.3" changed to "3.3.3" 

 

Change #732 - Changed   
"parties " changed to "Parties " 

 

Change #733 - Changed   
"3.4.3.4" changed to "3.3.4" 

 

Change #734 - Inserted   
(i.e. Cash credited an account)  

 

Change #735 - Changed   
"3.4.3.7" changed to "3.3.7" 

 

Change #736 - Changed   
"3.4.3.5" changed to "3.3.5" 

 

Change #737 - Inserted   
Schedule B,  

 

Change #738 - Changed   
"1.5.1 above" changed to "2" 



 

 

 

Change #739 - Changed   
"3.4.3.6" changed to "3.3.6" 

 

Change #740 - Inserted   
and/or referred to  

 

Change #741 - Changed   
"3.4 " changed to "3.3 " 

 

Change #742 - Inserted   
 where certain rights etc. may be suspended and/or set aside 

 

Change #743 - Changed   
"3.4.3.7" changed to "3.3.7" 

 

Change #744 - Changed   
"3.4.3.2" changed to "3.3.3" 

 

Change #745 - Changed   
"3.4.3.4 " changed to "3.3.4 " 

 

Change #746 - Deleted   
3.1.2  

 

Change #747 - Inserted   
3.1.1.3(b). 

 

Change #748 - Changed   
"3.4.3.2 " changed to "3.3.3 " 

 

Change #749 - Changed   
"3.4.3.8" changed to "3.3.8" 

 

Change #750 - Deleted   
section  

 

Change #751 - Changed   
"1.5.2.2-1.5.2.4 above" changed to "Schedule B, 2.3-2.5" 

 

Change #752 - Inserted   
3.3.9Do you have other specific recommendations on the subject of collateral that EFET and its members need to be 

aware of? If yes, please provide detailed answer. 
 

Change #753 - Inserted   
We do not have any specific recommendations.1.2.2.12.22.3 

 



 

 

Change #754 - Changed   

"3.5" changed to "2.4" 

 

Change #755 - Inserted   
3.4 

 

Change #756 - Inserted   

and Appendices  

 

Change #757 - Changed   
" " changed to ", in a detailed an circumstantiated manner " 

 

Change #758 - Deleted   

 and (ii)  

 

Change #759 - Inserted   
,  

 

Change #760 - Inserted   

( 

 

Change #761 - Inserted   
iii 

 

Change #762 - Inserted   

)  

 

Change #763 - Inserted   
remedies for non-performance (§ 8 of the EFET General Agreement) and (iii)  

 

Change #764 - Inserted   

in your opinion  

 

Change #765 - Inserted   
of Denmark, including whether these provisions could and/or need to be further "expanded" and/or "strengthened" 
under the laws  

 

Change #766 - Inserted   
EFET General  

 

Change #767 - Changed   
"3.5.1" changed to "3.4.1" 

 

Change #768 - Inserted   
in each  

 

Change #769 - Inserted   



 

 

, as amended 

 

Change #770 - Changed   
"16" changed to "7" 

 

Change #771 - Changed   
"16" changed to "7" 

 

Change #772 - Inserted   
2.1 

 

Change #773 - Inserted   
2.2 

 

Change #774 - Inserted   
2.3 

 

Change #775 - Inserted   
2.4 

 

Change #776 - Inserted   
2.4.1 

 

Change #777 - Inserted   
2.4.2Is there a risk that a notice, declaration or other communication given in accordance with the E-Notice Agree-
ment may not be recognised as valid? Could the deemed receipt of a notice be challenged? Who bears the burden 

of proof that the document attached to the e-mail is not falsified? 
 

Change #778 - Inserted   
As a general rule under Danish law, the giving of a notice is not subject to formality requirements. Under Danish law 
a written statement is generally valid and binding, irrespective of its form. Special formality requirements to a notice 

are only required if statutory law, trade usage or custom, or the relevant agreement requires such formality. Under 
the assumption that no such trade usage or custom exists in the market for bilateral trading of Commodity Transac-
tions, it will be relevant to refer to the Agreement. If it is agreed between the Parties, that a written notice may be gi-

ven by e-mail, including a termination notice, in our view, this would be binding for the Parties. In respect of material 
notices, such as termination notices, we also refer to section 3.1.2.3. 

 

Change #779 - Inserted   
In principle, it is possible under Danish law to agree with binding effect for the Parties, that a notice is deemed delive-

red at a certain point in time if sent and/or delivered in a pre-agreed manner. However, the Party sending the notice 
will have the burden of proof that this has taken place, if challenged. For notices with a material content, such as a 
termination notice, the Party sending the notice may potentially also need to justify that the Party acted in good faith, 

including why one method of delivery has been chosen instead of another, if the latter method would have increased 
the possibility that the notice would be received. 

 

Change #780 - Inserted   

Under Danish law, generally the party raising a claim of for example false statement, would have the burden of proof 
in case of a litigation between the Parties. 



 

 

 

Change #781 - Inserted   
2.4.3Please indicate any recommendations you have and which you are of the opinion EFET and its members need 
to be made aware of regarding the general enforceability, from a legal stand point, of the EFET General Agreement 

and its Credit Support Annex. 
 

Change #782 - Inserted   
For topics discussed in this opinion on enforceability, we do not have any specific recommendations.3.3.13.23.33.4 

 

Change #783 - Changed   
"3.6" changed to "3.5" 

 

Change #784 - Changed   
"Below, we have based our " changed to "Our " 

 

Change #785 - Changed   
"on " changed to "in this section is also based " 

 

Change #786 - Inserted   
or similar electronic written or non-verbal means of entering into or confirming Individual Contracts  

 

Change #787 - Inserted   
(i)  

 

Change #788 - Inserted   
 or (ii) enter into the EFET Electronic Confirmation Agreement 

 

Change #789 - Changed   
"3.6.1" changed to "2.5.1" 

 

Change #790 - Inserted   
 under the laws of Denmark 

 

Change #791 - Changed   
"3.6.1.1" changed to "2.5.1.1" 

 

Change #792 - Changed   
" " changed to ", " 

 

Change #793 - Inserted   
bilateral trading of  

 

Change #794 - Changed   
"the " changed to "a " 

 

Change #795 - Changed   
" " changed to ", for example expressed by entering into an Electronic Confirmation Agreement, " 



 

 

 

Change #796 - Inserted   
 under the laws of Denmark 

 

Change #797 - Changed   
"3.6.1.2" changed to "2.5.1.2" 

 

Change #798 - Inserted   
 per the laws of Denmark 

 

Change #799 - Inserted   
 per the laws of Denmark that could potentially override the governing law of the EFET General Agreement, and per-

mit the parties to object still 
 

Change #800 - Changed   
"3.6.1.3" changed to "2.5.1.3" 

 

Change #801 - Inserted   

In our view, this interpretation presented under Danish law would only apply to any issues of formation of contracts 
between two professionals, if Danish law has been agreed as the governing law in general or to formation of cont-
racts issues. 

 

Change #802 - Inserted   

made in the relevant written confirmation exchanged (post trade) between the parties  

 

Change #803 - Inserted   
EFET General  

 

Change #804 - Changed   

"3.6.1.4" changed to "2.5.1.4" 

 

Change #805 - Deleted   
General  

 

Change #806 - Changed   

"3.7" changed to "2.5.2" 

 

Change #807 - Changed   
"or " changed to "and " 

 

Change #808 - Inserted   

any or all of the following be eligible for rendering or otherwise properly introducing evidence of the agreed terms of 
the Individual Contract in front of a court in Denmark:  

 

Change #809 - Inserted   
 or transaction entry system 

 



 

 

Change #810 - Inserted   

and/ 

 

Change #811 - Changed   
" be eligible for rendering evidence in court" changed to "? Are there any local requirement or other considerations 
that are relevant to each form of evidence" 

 

Change #812 - Changed   
"3.7.1" changed to "2.5.2.1" 

 

Change #813 - Changed   
"3.8" changed to "3.6" 

 

Change #814 - Inserted   
also  

 

Change #815 - Changed   
"3.3 " changed to "3.2 " 

 

Change #816 - Changed   
"above " changed to "mentioned " 

 

Change #817 - Inserted   
and Appendices  

 

Change #818 - Changed   
"sections " changed to "section " 

 

Change #819 - Deleted   
- 3.3  

 

Change #820 - Inserted   
 above 

 

Change #821 - Changed   
"3.8.1" changed to "2.6.1" 

 

Change #822 - Deleted   
.1 

 

Change #823 - Changed   
"sections " changed to "section " 

 

Change #824 - Deleted   
- 3.3  

 

Change #825 - Changed   



 

 

"3.4.3.4" changed to "3.3.4" 

 

Change #826 - Changed   
"sections " changed to "section " 

 

Change #827 - Deleted   
- 3.3  

 

Change #828 - Inserted   
 above 

 

Change #829 - Changed   
"sections " changed to "section " 

 

Change #830 - Deleted   
- 3.3  

 

Change #831 - Changed   
"3.8.2" changed to "2.6.2" 

 

Change #832 - Changed   
"sections " changed to "section " 

 

Change #833 - Deleted   
 - 3.3 

 

Change #834 - Inserted   
Netting Agreement, the Master  

 

Change #835 - Changed   
"sections " changed to "section " 

 

Change #836 - Deleted   
 - 3.3 

 

Change #837 - Changed   
"3.8.3" changed to "2.6.3" 

 

Change #838 - Changed   
"3.8.2" changed to "3.6.2" 

 

Change #839 - Changed   
"sections " changed to "section " 

 

Change #840 - Deleted   
- 3.3  



 

 

 

Change #841 - Changed   
"3.9" changed to "3.7" 

 

Change #842 - Changed   
"We have based our " changed to "Our " 

 

Change #843 - Changed   
"on " changed to "is also based " 

 

Change #844 - Changed   
"consequence " changed to "consequences " 

 

Change #845 - Changed   
"3.9.1" changed to "2.7.1" 

 

Change #846 - Deleted   
or an English  

 

Change #847 - Changed   
", respectively, " changed to " " 

 

Change #848 - Changed   
"Agreement " changed to "Agreements " 

 

Change #849 - Deleted   
Council  

 

Change #850 - Changed   
"EC" changed to "EU" 

 

Change #851 - Inserted   
of the European Parliament and Council  

 

Change #852 - Inserted   
Consolidated  

 

Change #853 - Changed   
"1563 of 20 December 2006 as amended" changed to "1282 of 14 November 2018" 

 

Change #854 - Inserted   
A final judgment properly obtained in any court of England against the Danish Party in respect of any suit, action or 

proceeding arising out of or relating to the Agreements will neither be recognised nor enforced by the Danish courts 
without re-examination of the substantive matters thereby adjudicated. In connection with any such re-examination, 
the judgement will generally be accepted as material evidence, but the parties must provide the Danish courts with 

satisfactory information about the contents of English law and, if they fail to do so, the Danish courts may apply Da-
nish law instead. Please also refer to section 3.9 below. 



 

 

 

Change #855 - Changed   
"3.10" changed to "3.8" 

 

Change #856 - Deleted   
of  

 

Change #857 - Changed   
"3.10.1" changed to "2.8.1" 

 

Change #858 - Inserted   
3.9Other Provisions2.9 

 

Change #859 - Inserted   
2.9.1If you have other recommendations that you would like EFET members to consider (for example to fully opti-
mize the EFET General Agreement for a specific purpose such as to support limited trading between two entities 

both organized and doing business solely in your jurisdiction), then these types of suggestions may, but need not, be 
appended as an Annex to the end of your final opinion letter. 

 

Change #860 - Inserted   
For Agreements subject to English law and jurisdiction, the Parties may consider to submit any dispute to the exclu-

sive jurisdiction of the English courts, as this may at potentially bring the Agreement within the scope of the provisi-
ons of the Hague Convention of 30 June 2005 on Choice of Court Agreements (the "Hague Convention") (and any 
protocol and accession convention in respect thereof).  

 

Change #861 - Changed   

" " changed to ", Danish Preventive Restructuring Proceedings, " 

 

Change #862 - Inserted   
Schedule B,  

 

Change #863 - Changed   

"1.5.1" changed to "1.3" 

 

Change #864 - Inserted   
Additionally, with regard to jurisdiction, whether a Danish court will stay or dismiss proceedings if concurrent pro-

ceedings involving the same cause of action and between the same parties are instituted before the courts of Eng-
land and Wales, if related actions are pending before the courts of England and Wales or if the action comes within 
the jurisdiction of a court of England and Wales is a matter of Danish national law. While a Danish court may stay or 

dismiss proceedings in Denmark on the basis of lack of jurisdiction or on the basis of contractual jurisdiction agree-
ments, the matter will be decided on a case by case basis and there can be no assurance that a contractual jurisdic-
tion agreement will be upheld in all circumstances. 

 

Change #865 - Deleted   

a  

 

Change #866 - Inserted   
a  



 

 

 

Change #867 - Inserted   
, and in certain cases, of the Danish Preventive Restructuring Proceedings 

 

Change #868 - Inserted   
5.RELIANCE 

 

Change #869 - Inserted   
5.1 

 

Change #870 - Inserted   
and  

 

Change #871 - Inserted   
5.1 

 

Change #872 - Deleted   
; but (iii)  

 

Change #873 - Inserted   
5.1 

 

Change #874 - Inserted   
. 

 

Change #875 - Inserted   
This oplnion  

 

Change #876 - Inserted   
5.2 

 

Change #877 - Inserted   
5.3This opinion is governed by Danish law and Kromann Reumert is only liable for damages under the general rules 
of Danish law. Kromann Reumert's liability is capped at DKK 20 million for any and all claims related to this opinion 

(and previous opinions relating to the Agreements) in aggregate for all persons which may be entitled to rely on this 
opinion. Claims in respect of this opinion can only be made against Kromann Reumert and not against any of Kro-
mann Reumert's partners or employees individually. Kromann Reumert is not liable for any operating loss, loss of 

time, loss of profits, loss of goodwill or reputation or for any indirect loss whatsoever and howsoever arising. This opi-
nion is not granted in connection with any specific Agreements or Individual Contracts.6.Professional qualification, 
governing law and jurisdiction 

 

Change #878 - Inserted   

6.1 

 

Change #879 - Deleted   
the Kingdom of  

 



 

 

Change #880 - Inserted   

6.1 

 

Change #881 - Inserted   
6.1 

 

Change #882 - Inserted   

6.2This opinion is governed by Danish law and is subject to the exclusive jurisdiction of the Danish courts.  

 

Change #883 - Deleted   
Appendix A 

 

Change #884 - Inserted   

Schedule A - Types of Danish Parties 

 

Change #885 - Deleted   
Types of Danish Parties 

 

Change #886 - Inserted   

Gas Agreement and/or the Electricity  

 

Change #887 - Inserted   
Schedule B - Relevant Danish Law1.Relevant Danish insolvency proceedings and preventive measures, laws and 
terminology1.1Danish Insolvency Proceedings (bankruptcy proceedings and formal restructuring proceedings) 

 

Change #888 - Moved (To)   
Under the Bankruptcy Act, a Danish Party may be subject to the following main insolvency proceedings in Den-
mark:(a)Bankruptcy proceedings (konkurs). Bankruptcy proceedings are initiated by the debtor or a creditor filing a 
petition with a bankruptcy court. Upon receipt of the petition, the court sets a hearing date and notifies the debtor and 

any petitioning creditor. If the court is satisfied that the petitioning creditor has a valid claim against the debtor (ap-
plies only if a creditor has filed the petition) and the debtor is "insolvent" (i.e. that the debtor is unable to satisfy its 
obligations as they fall due, unless the inability to pay is of a temporary nature only) the court will issue a bankruptcy 

order (konkursdekret) against the debtor. The bankruptcy order will be made public by an announcement in the Da-
nish Official Gazette (Statstidende). The court will then appoint a bankruptcy trustee (kurator) to manage the estate. 
The bankruptcy estate will consist of the assets that belong to the debtor at the time the bankruptcy order is issued, 

together with any assets that accrue during the bankruptcy proceedings. The assets are realised and the proceeds 
are distributed among the creditors according to an order of priority set out in the Bankruptcy Act. Secured creditors 
are not part of this order of priority. Bankruptcy proceedings under Danish law are designed to ensure a high degree 

of equality of treatment of all creditors, enabling the estate to set aside/avoid (omstøde) certain pre-bankruptcy trans-
actions. 

 

Change #889 - Moved (To)   

Formal restructuring proceedings (rekonstruktion) 

 

Change #890 - Inserted   
(b) 

 

Change #891 - Moved (To)   



 

 

. Formal restructuring proceedings are initiated by the debtor or a creditor filing for restructuring with a bankruptcy 
court and are regulated by the Bankruptcy Act. Before the bankruptcy court can initiate formal restructuring pro-

ceedings it is required that the debtor is "insolvent" (i.e. that the debtor is unable to satisfy its obligations as they fall 
due, unless the inability to pay is of a temporary nature only). The main purpose of the restructuring proceedings is to 
secure an otherwise healthy debtor's survival through a period of insolvency by way of: 

 

Change #892 - Moved (To)   

1.a transfer of the debtor's business,2.a compulsory composition (tvangsakkord), or8  

 

Change #893 - Inserted   
 A compulsory composition entails that all general claims either are reduced pro rata or annulled. A compulsory com-

position may furthermore include a suspension of payments. 
 

Change #894 - Inserted   
3.other initiatives which alone or together with the other parts of the formal restructuring proceedings entail that the 
debtor is no longer insolvent. 

 

Change #895 - Moved (To)   

Once initiated, the formal restructuring proceedings cannot be recalled or otherwise annulled. If the restructuring pro-
ceedings do not result in an outcome as described in 1-3 above, adopted by the creditors, the bankruptcy court will 
immediately commence bankruptcy proceedings over the assets of the debtor. This is the case if a restructuring plan 

or proposition is voted against by the creditors, and also if the bankruptcy court decides to stop the restructuring pro-
ceedings, e.g. due to the debtor's failure to cooperate in good faith or if the restructuring proceedings for some rea-
son prove to be pointless. The restructuring proceedings, however, will seize if the debtor becomes solvent during 

the proceedings. 
 

Change #896 - Moved (To)   
When restructuring proceedings are initiated the bankruptcy court immediately appoints  

 

Change #897 - Inserted   

one or more restructuring administrators (rekonstruktører) and, upon request from the debtor,  

 

Change #898 - Moved (To)   
an accountant (regnskabskyndig tillidsmand) to oversee and administrate the  

 

Change #899 - Moved (To)   

restructuring proceedings, to work out the restructuring plan and final restructuring proposal and to present these to 
the creditors. 

 

Change #900 - Inserted   
The bankruptcy court will then announce the restructuring of the debtor in the Danish Official Gazette (Statstidende) 

making the restructuring official. The restructuring administrator encourages all creditors to file their claims in order to 
build a foundation for the potential restructuring of the debtor. The claims will then be ranked in the same way as in 
the case of a bankruptcy. 

 

Change #901 - Inserted   
 Creditors are not allowed to terminate bilateral agreements merely as a consequence of the debtor being subject to 
Danish Insolvency Proceedings and/or merely due to the request for commencement of such proceedings. Further-



 

 

more, the bankruptcy estate or the debtor with consent of the restructuring administrator in formal restructuring pro-
ceedings, as applicable, generally have the right to continue bilateral agreements. However, none of these man-

datory rules apply if other statutory provisions provide otherwise, for example the Danish rules on close-out netting 
and financial collateral arrangements, which applies to Relevant Financial Obligations, see section 2 of this Schedule 
B. However, if claims under the Agreement do not qualify as Relevant Financial Obligations, and a Danish Party be-

comes subject to Danish Insolvency Proceedings, Danish Preventive Restructuring Proceedings, or other insolvency 
related events occur; in our view, notwithstanding the terms of the Agreement, the Counterparty may not, per se, be 
entitled to terminate the Agreement nor any Individual Contract; the bankruptcy estate will most likely have the right 

to cherry pick among outstanding Individual Contracts (the single agreement concept will most likely not prevent a 
bankruptcy estate from cherry picking among these); and pursuant to general Danish law on set-off, the Counter-
party may not set-off claims under Individual Contracts which were not cherry picked by the bankruptcy estate with 

claims of the bankruptcy estate under Individual Contracts which the bankruptcy estate cherry picked. 
 

Change #902 - Moved (To)   
Under Danish law, bankruptcy proceedings may be initiated in Denmark in respect of the assets in Denmark of a le-
gal entity incorporated in Denmark. Under Danish law, assets outside Denmark of such Danish entity may also be 

included, although, in practice whether it is possible to collect such assets will depend on whether the Danish bank-
ruptcy proceedings are recognised in the relevant jurisdiction.A legal entity incorporated outside Denmark, which 
does not conduct business from a place in Denmark, cannot be subject to insolvency proceedings in Denmark. If 

such foreign legal entity has a Danish subsidiary, such Danish subsidiary may be declared bankrupt in Denmark. Un-
der Danish law, a Danish branch of a foreign legal entity does not constitute a separate legal entity, and cannot (as 
the main rule) be declared bankrupt in Denmark. The Bankruptcy Act applies to all types of Danish legal entities, 

including financial institutions. Financial institutions regulated by the Financial Business Act, are subject to certain 
supplementary provisions, which ensure that the FSA will be involved during insolvency proceedings related to finan-
cial institutions. The FSA is entitled to file a petition for bankruptcy in respect of a financial institution if it becomes 

insolvent. 
 

Change #903 - Inserted   
1.2Danish Preventive Restructuring Proceedings 

 

Change #904 - Inserted   

With effect from 17 July 2022, a new type of restructuring proceedings, i.e. preventive restructuring proceedings (fo-
rebyggende rekonstruktion, and defined as Danish Preventive Restructuring Proceedings for purposes of this opi-
nion), was introduced under Danish law by an amendment to the Bankruptcy Act, implementing the European Re-

structuring Directive. Danish Preventive Restructuring Proceedings are initiated by the debtor filing for preventive 
restructuring with a bankruptcy court. The preventive restructuring proceedings may be initiated already at the likeli-
hood of the debtor being insolvent, i.e., prior to the debtor actually being insolvent, which as described above would 

be a requirement for formal restructuring proceedings to be initiated.There are two types of Danish Preventive Re-
structuring Proceedings. The main difference between the two types of proceedings is whether the creditors may en-
force their claims via the bailiff's court or whether a stay of individual enforcement actions (fyldestgørelsesforbud) is 

decided by the bankruptcy court. If no stay of individual enforcement actions is applied for or granted, the creditors 
and business partners are not informed of the proceedings (unless formal restructuring proceedings are initiated la-
ter) and no restructuring administrator is appointed unless the debtor requests it. If a stay of individual enforcement 

actions is granted, the creditors are informed, and a restructuring administrator is appointed. An accountant may be 
appointed irrespective of whether a stay of individual enforcement is granted, if the debtor requests it.Creditors are 
not allowed to terminate bilateral agreements merely as a consequence of the debtor being subject to Danish Pre-

ventive Restructuring Proceedings and/or merely due to the debtor's request for commencement of such pro-
ceedings, cf. Section 9 e, Subsection 1 of the Bankruptcy Act. Furthermore, if a stay of individual enforcement ac-
tions has been granted, the debtor, with the consent of the restructuring administrator, generally has the right to con-

tinue bilateral agreements, in which case the counterparty's claim will be preferential after section 94 of the Bank-
ruptcy Act, cf. Section 9 e, Subsection 2 of the Bankruptcy Act. However, none of these mandatory rules apply if 



 

 

other statutory provisions provide otherwise, cf. Section 9 e, Subsection 3 of the Bankruptcy Act. This exemption is 
worded similarly to the exemptions applicable in respect of continuation of bilateral agreements in bankruptcy (Sec-

tion 53 of the Bankruptcy Act) and in formal restructuring proceedings (cf. Section 12 n of the Bankruptcy Act). Ac-
cordingly, we interpret this as preserving any right to terminate and close-out net which follows from the Capital Mar-
kets Act also in case of Danish Preventive Restructuring Proceedings (as is the case with Danish Insolvency Pro-

ceedings).Non-Financial Entities and certain Financial Entities may be subject to the Danish Preventive Restructu-
ring Proceedings, but according to the preparatory works, the various types of entities listed in Article 1(2), points (a)-
(f) of the European Restructuring Directive may not be subject to Danish Preventive Restructuring Pro-

ceedings.1.3Danish BRRD-rules  
 

Change #905 - Inserted   
Failing  

 

Change #906 - Moved (To)   

banks and other credit institutions and certain investment firms may be subject to various recovery and resolution 
measures pursuant to the  

 

Change #907 - Inserted   
BRRD Act  

 

Change #908 - Moved (To)   
which includes transfer of assets and liabilities to the Danish Financial Stability Company (Finansiel Stabilitet - an 
independent public company) or a subsidiary of the Danish Financial Stability Company), bail-in 

 

Change #909 - Inserted   

, suspension of contractual rights and obligations, etc.  

 

Change #910 - Moved (To)   
The Danish Financial Stability Company is under the  

 

Change #911 - Inserted   

BRRD Act  

 

Change #912 - Moved (To)   
granted various additional rights such as rights to terminate or amend terms in contracts of the undertaking subject to 
resolutions measures if necessary to ensure such measures. Further, the Danish Financial Stability Company may 

suspend payment and delivery obligations which are due, suspend enforcement in respect of collateral granted, and 
suspend termination rights under contracts, all valid from the time of publication of such suspensions until the end of 
the following business day. 

 

Change #913 - Inserted   
Pursuant to the Financial Business Act, the Danish FSA is also granted with various early intervention measures in 
case of financial difficulties in such institutions, including issuing of various types of orders (påbud) to the institution 
and its management, the right to remove senior management, and the appointment of a temporary administrator 

 

Change #914 - Inserted   
.  

 

Change #915 - Moved (To)   



 

 

The implementation of measures pursuant to the Danish BRRD-rules does not qualify as insolvency proceedings as 
a matter of law and may not qualify as an enforcement event under Section 206 of the Capital Markets Act provided 

that the substantive obligations under the contract, including payment and delivery obligations and the provision of 
collateral, continue to be performed. Accordingly, the implementation of such measures will not per se entitle a coun-
terparty to terminate, carry out close-out netting, enforce collateral etc. 

 

Change #916 - Moved (To)   

If a Danish Party (i.e. a Danish bank or other credit institution, or certain investment firms) becomes subject to mea-
sures under the Danish BRRD-rules, this will influence on the Counterparty's rights to terminate and close-out, as 
such rights may be suspended and/or set aside.If a credit institution or an investment firm is subject to resolution me-

asures under the Danish BRRD-rules the FSA must consent to insolvency proceedings being initiated.  
 

Change #917 - Inserted   
1.4Applicable law 

 

Change #918 - Moved (To)   

The EU Insolvency Regulation no. 848/2015, as amended, does not apply in Denmark. Under Danish law the only 
cross-border regulation relevant to consider on a general level is the Nordic Bankruptcy Convention. 9 10  

 

Change #919 - Inserted   
 Order (anordning) no. 251 of 1 September 1934 as amended. 

 

Change #920 - Inserted   
 See preamble 88 of the EU Insolvency Regulation. 

 

Change #921 - Moved (To)   
Under Danish choice of law rules the application of the law of a foreign jurisdiction to a contractual relationship in 

case of a Danish bankruptcy depends on whether Danish choice of law rules point to such law or whether the appli-
cation of such law has been validly agreed. However, it is generally recognised that Danish law aimed at protecting 
the creditors and/or preserving the debtor's assets, including the mandatory provisions in the Bankruptcy Act concer-

ning  
 

Change #922 - Inserted   
early termination, cherry picking and voidability 

 

Change #923 - Moved (To)   

, will prevail over the parties' choice of law. 

 

Change #924 - Moved (To)   
Accordingly, if a Danish Party (which becomes subject to Danish Insolvency Proceedings in Denmark), has entered 
into an Agreement governed by the laws of another jurisdiction, the choice of law will in our opinion most likely not be 

binding for the Danish Party's bankruptcy estate in respect of set-off11  
 

Change #925 - Inserted   
 For a Danish Party being a bank or other credit institutions subject to the Banks Winding-up Directive, see also foot-

note 13, and for an insurance company subject to Directive 2009/138/EC of the European Parliament and of the 
Council of 25 November 2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency 
II) (recast),as amended; the choice of law shall be interpreted in the context of those Directives and the Danish im-

plementing executive orders. 



 

 

 

Change #926 - Inserted   
 and early termination rights (unless special exemptions apply, see below in respect of the Danish  

 

Change #927 - Inserted   
close-out netting  

 

Change #928 - Inserted   
rules) 

 

Change #929 - Moved (To)   
, and the Danish Party's bankruptcy estate may modify the laws of the relevant jurisdiction with mandatory creditor 

protection rules in the Bankruptcy Act or other relevant law. In a recent court case, the  
 

Change #930 - Inserted   
Maritime and Commercial Court of Denmark (Sø- og Handelsretten) came to the  

 

Change #931 - Moved (To)   

conclusion in a specific case and set aside a governing law clause appointing English law as the applicable law, and 
the claim raised by the bankruptcy estate in the Danish court 12  

 

Change #932 - Inserted   
 U.2019.69S. 

 

Change #933 - Inserted   
could be  

 

Change #934 - Moved (To)   
subject to substantive proceedings in Denmark.  

 

Change #935 - Moved (To)   
Denmark has implemented the Banks Winding-up Directive by Executive Order (bekendtgørelse) no. 721 of 30 May 
2017 (the "Winding-up Order"), which applies to winding-up of an EU based bank or other credit institutions. Section 

17 of the Winding-up Order provides that as the general rule netting agreements will be governed by the agreed cho-
ice of law. We are not aware of any Danish authority concerning the scope of this provision in the Winding-up Order. 
In our view, it is not certain that this choice of law provision in Section 17 of the Winding-up Order would be overru-

ling and conclusive for a Danish Party's bankruptcy estate in a situation where applying mandatory Danish bank-
ruptcy provisions would lead to a result which is different from the law of the netting agreement. 13  

 

Change #936 - Inserted   
 Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganisation and win-

ding-up of credit institutions, as amended.  
 

Change #937 - Inserted   
1.5Publicly available informationIn Denmark a search on the status of the Danish Party may be carried out online 
with the Danish Business Authority (at www.virk.dk) and it is possible to obtain an on-line transcript. A transcript from 

the Danish Business Authority is, however, not conclusive evidence of whether or not: (i) a winding up, administra-
tion, bankruptcy or formal restructuring order has been issued, (ii) a resolution for winding up has been passed; or 



 

 

(iii) an administrator, trustee or liquidator has been appointed. Notice of the matters referred to above may not be 
filed with the Danish Business Authority immediately and may not be registered immediately. In addition, such tran-

scripts do not report petitions for winding up, administration, bankruptcy or formal restructuring prior to the issuance 
of the order therefor. Petitions for Danish Preventive Restructuring Proceedings, formal restructuring proceedings or 
bankruptcy are not published. Anyone having a legal interest therein may obtain information from the bankruptcy 

court as regards whether and when a debtor has filed such a petition.In respect of Danish financial institutions, it may 
also be relevant to check whether the FSA has published that any measures have been taken towards such institu-
tion (at www.finanstilsynet.dk).2.Danish Rules on Close-out Netting and Financial Collateral Arrangements2.1Intro-

duction 
 

Change #938 - Moved (To)   
The Collateral Directive was implemented into Danish law by Act No. 1171 of 19 December 2003 amending the rules 
on bilateral netting in the Danish Securities Trading Act (værdipapirhandelsloven) for agreements entered into on or 

after 1 January 2004. This Act was replaced by the Capital Markets Act as of 3 January 2018. The rules on bilateral 
netting in the Capital Markets Act are contained in Chapter 36 (Sections 196 to 209).The main close–out netting pro-
vision (Section 206, Subsection 1 of the Capital Markets Act) provides that parties can agree, with legal effect for 

third parties (including a bankruptcy estate), that financial obligations under an agreement may be close-out netted 
upon the occurrence of an enforcement event. An enforcement event (fyldestgørelsesgrund) is an event of default or 
other event agreed by the parties, which gives a party the right to close-out net (Section 5, no. 6 of the Capital Mar-

kets Act). Such event can be the commencement of insolvency proceedings (insolvensbehandling) of a party (ir-
respective of the jurisdiction in which such insolvency proceedings take place).14  

 

Change #939 - Inserted   
 As set forth in Section 5, no. 7 of the Capital Markets Act, "insolvency proceedings" include inter alia bankruptcy, 

formal restructuring proceedings as well as other Danish or foreign types of liquidation, winding up or reorganisation 
measures caused by a debtor's insolvency. It does not as a matter of law per se include resolution measures of 
banks and other credit institutions or certain investment firms or Danish branches of such undertakings under the 

Danish BRRD-rules, see Section 31 of the BRRD Act and Section 243 d of the Financial Business Act. 
 

Change #940 - Inserted   
Chapter 36 also contains the Danish rules on financial collateral arrangements implementing the Collateral Directive. 

These rules are described below in section 2.8 of this Schedule B. 
 

Change #941 - Moved (To)   
It is a requirement that the close-out netting agreement and financial collateral arrangement be in writing or be capa-
ble of being documented in another manner legally similar thereto (see Section 198, Subsection 1 of the Capital Mar-

kets Act).2.2Financial Entities and Non-Financial EntitiesBoth Financial Entities and Non-Financial Entities may be 
subject to the Danish rules on close-out netting and financial collateral arrangements.For the purpose of this opinion 
the following entities are Financial Entities (each a "Financial Entity") :15 (a)a public authority (excluding publicly 

guaranteed undertakings unless they, inter alia, fall under (b) to (e) below) including:1.public bodies in European 
Union Member States and countries that the EU has entered into a financial agreement with, which are responsible 
for, or assist, in public debt management, and2.public bodies in European Union Member States and countries that 

the EU has entered into a financial agreement with, which are authorised to keep accounts for clients;(b)central 
banks, the European Central Bank, the Bank for International Settlements, any multilateral development bank, the 
International Monetary Fund and the European Investment Bank; 

 

Change #942 - Inserted   

 See Section 196, nos. 1-5 of the Capital Markets Act. 

 

Change #943 - Inserted   



 

 

financial institutions  

 

Change #944 - Inserted   
(c) 

 

Change #945 - Inserted   
(finansielle institutioner)  

 

Change #946 - Moved (To)   
subject to supervision, including: 

 

Change #947 - Moved (To)   
1.credit institutions as defined in Article 3(1)(1) of Directive 2013/36/EU,2.investment firms as defined in Article 
4(1)(1) of Directive 2014/65/EU, 

 

Change #948 - Inserted   

financial institutions  

 

Change #949 - Inserted   
3. 

 

Change #950 - Inserted   

(finansieringsinstitutter)  

 

Change #951 - Inserted   
as defined in Article  

 

Change #952 - Inserted   

3(1)(22 

 

Change #953 - Inserted   
) of Directive 2013/36/EU, 

 

Change #954 - Moved (To)   

4.insurance undertakings as defined in Article 1(a) of Council Directive 92/49/EEC as amended and a life assurance 
undertaking as defined in Article 1(a) of Directive 2002/83/EC,5.undertakings for collective investment in transferable 
securities (UCITS) with an authorisation under Article 5 of Directive 2009/65/EC,6.management companies, and7.al-

ternative investment fund managers;(d)central counterparties (CCPs), settlement agents and clearing houses, as 
defined respectively in Article 2(c)-(e) of Directive 98/26/EC as amended or similar institutions regulated under natio-
nal law acting in the futures, options and derivatives markets to the extent not covered by such Directive; and(e)legal 

persons, who act in a trust or representative capacity on behalf of any one or more persons, including bondholders or 
holders of other forms of securitised debt, or any authority or entity as defined in (a) to (d) above.For the purpose of 
this opinion entities (legal persons) which are not a Financial Entity as set out in (a) to (e) above are Non-Financial 

Entities (each a "Non-Financial Entity").16  
 

Change #955 - Inserted   
 See Section 196, no. 6 of the Capital Markets Act. 

 



 

 

Change #956 - Moved (To)   

The types of Danish Parties listed in  

 

Change #957 - Inserted   
Schedule  

 

Change #958 - Moved (To)   

A will be either a Financial Entity or a Non-Financial Entity. 

 

Change #959 - Moved (To)   
2.3Scope of Financial ObligationsIt must be clear from the close-out netting agreement which of the present, future, 
actual or contingent or prospective "financial obligations" are covered by the agreement (see Section 198, Subsec-

tion 2 of the Capital Markets Act).The term "financial obligations" is defined in Section 5, no. 2 of the Capital Markets 
Act. For the purpose of this opinion the relevant definitions are in (i) Section 5, no. 2, first sentence, which applies to 
close-out netting agreements where one or both parties are a Financial Entity, and (ii) Section 5, no. 2, second sen-

tence, which applies if both parties to a close-out netting agreement is a Non-Financial Entity. In the first case (Sec-
tion 5, no. 2, first sentence) which has the broadest scope the term "financial obligations" includes obligations giving 
the party a right to cash settlement or delivery of "financial instruments" and "claims originating from agreements on 

energy products". In the latter case (Section 5, no. 2, second sentence) the scope is narrowed and the term "financial 
obligations" includes claims originating from foreign exchange trading, trading in "financial instruments", trading on 
commodities exchanges, "claims originating from agreements on energy products", and deposits and advances.  

 

Change #960 - Moved (To)   
For the purpose of this opinion 

 

Change #961 - Inserted   
,  

 

Change #962 - Moved (To)   
we will focus on the scope in Section 5, no. 2, second sentence, since all claims covered hereby will also be covered 
by Section 5, no. 2, first sentence. Accordingly, the scope of "Relevant Financial Obligations" (i.e. "financial obligati-
ons" which may be subject to close-out netting and financial collateral arrangement under Danish law) which we de-

fine below will apply irrespective of whether or not a Financial Entity is a party to the Agreement. 
 

Change #963 - Moved (To)   
We assume that the Agreement will not be used for foreign exchange trading, trading on commodities exchanges, 

and deposits and advances. Thus, for the purpose of this opinion determining the scope of "financial obligations" will 
relate to claims originating from trading in "financial instruments"; and "claims originating from agreements on 
energy products"(together the "Relevant Financial Obligations"). 

 

Change #964 - Moved (To)   

Thus, below we first address claims originating from trading in "financial instruments" (see  

 

Change #965 - Inserted   
Schedule B, section 2.4  

 

Change #966 - Moved (To)   

below) and then we address "claims originating from agreements on energy products" (see  



 

 

 

Change #967 - Inserted   
Schedule B, section 2.5 below). 

 

Change #968 - Inserted   
2.4Claims originating from trading in financial instruments  

 

Change #969 - Inserted   
"Claims originating from trading in "financial instruments"" may cover various claims arising from the trading relati-
onship between the parties. Financial instruments (in its Danish term, i.e "finansielle instrumenter")  

 

Change #970 - Moved (To)   

are defined in the Capital Markets Act (implementing MiFID II, Annex I, Section C) and comprise inter alia the instru-
ments described below. The term "financial instrument" as used in the Capital Markets Act is supplemented by the 
MiFID II Regulation.  

 

Change #971 - Moved (To)   

In respect of Commodity Transactions (excluding Commodity Spot), the definition of "financial instrument" in Section 
4, Subsection 1, nos. 4, 5, 6, 7 and 10 of the Capital Markets Act may be relevant. In respect of Commodity Spot re-
lating to Emission Allowances the definition of "financial instrument" in Section 4, Subsection 1, no. 11 of the Capital 

Markets Act is relevant.Section 4, Subsection 1, no. 4 of the Capital Markets ActPursuant to Section 4, Subsection 1, 
no. 4 of the Capital Markets Act, any derivative contract including, inter alia, futures, options and swaps relating to 
securities, currencies, interest rates or yields, or emission allowances as the underlying asset that may be settled in 

cash or physically qualify as a "financial instrument" under the Capital Markets Act. This provision may be relevant 
for Commodity Transactions (excluding Commodity Spot) relating to Emission Allowances.Section 4, Subsection 1, 
no. 5 of the Capital Markets Act 

 

Change #972 - Moved (To)   
Pursuant to Section 4, Subsection 1, no. 5 of the Capital Markets Act, any derivative contract including, inter alia, 
futures, options and swaps with a commodity as the underlying asset that must be settled in cash or may be settled 
in cash at the option of one of the parties (other than by reason of a default or other termination event) qualify as a 

"financial instrument" under the Capital Markets Act. Accordingly, to the extent any Commodity Transactions (ex-
cluding Commodity Spot) relating to natural gas 17  

 

Change #973 - Inserted   

 As mentioned in section 1.5(e) of the opinion the term “commodity” is not defined in the Capital Markets Act. The 
term is, however, defined in Article 2(6) of the MiFID II Regulation as “any goods of a fungible nature that are capa-
ble of being delivered, including metals and their ores and alloys, agricultural products, and energy such as electri-

city”, and accordingly, in our view natural gas as well as electricity are comprised by this term as used in Section 4, 
Subsection 1, nos. 5, 6 and 7 of the Capital Markets Act. 

 

Change #974 - Inserted   
and to electricity  

 

Change #975 - Moved (To)   
may be considered cash settled in accordance with this test, it will qualify as a "financial instrument" under the Capi-
tal Markets Act.  

 

Change #976 - Moved (To)   



 

 

Section 4, Subsection 1, no. 6 of the Capital Markets Act 

 

Change #977 - Moved (To)   
Pursuant to Section 4, Subsection 1, no. 6 of the Capital Markets Act, options, futures, swaps, and any other deriva-

tive contracts relating to commodities that can be physically settled 18 provided that they are traded on a Regulated 
Market, an MTF or an OTF (except for wholesale energy products traded on an OTF that must be physically settled) 
qualify as a "financial instrument" under the Capital Markets Act. This provision may be relevant for Commodity 

Transactions (excluding Commodity Spot) relating to natural gas19  
 

Change #978 - Inserted   
 Includes both natural gas and electricity, see footnote 17. 

 

Change #979 - Inserted   

 The definition of wholesale energy products includes both natural gas and electricity as underlying commodities, re. 
Article 4(58) of the MiFID II, and Article 6(3) of the MiFID II Regulation. 

 

Change #980 - Inserted   
 and to electricity. 

 

Change #981 - Moved (To)   
The criteria and requirements for wholesale energy products’ physical settlement have been further detailed in Article 
5(1) of the MiFID II Regulation.The delivery methods for the contracts being considered as “physically settled” shall, 

according to Article 5(7) of the MiFID II Regulation, include at least:(a)physical delivery of the relevant commodities 
themselves; (b)delivery of a document giving rights of an ownership nature to the relevant commodities or the rele-
vant quantity of the commodities concerned;(c)other methods of bringing about the transfer of rights of an ownership 

nature in relation to the relevant quantity of goods without physically delivering them, including notification, schedu-
ling or nomination to the operator of an energy supply network, that entitles the recipient to the relevant quantity of 
the goods.Section 4, Subsection 1, no. 7 of the Capital Markets Act 

 

Change #982 - Moved (To)   

Pursuant to Section 4, Subsection 1, no. 7 of the Capital Markets Act, options, futures, swaps, forwards and any 
other derivative contracts relating to commodities, that can be physically settled not otherwise mentioned in no. 6 
(mentioned above) and not being for commercial purposes, which have the characteristics of other derivative finan-

cial instruments, qualify as a "financial instrument" under the Capital Markets Act. This provision may be relevant for 
Commodity Transactions (excluding Commodity Spot) relating to natural gas 

 

Change #983 - Inserted   
 and to electricity. 

 

Change #984 - Moved (To)   
In order for a physically settled derivative contract to qualify as a "financial instrument" under this section it must not 
be "for commercial purposes" and must "have the characteristics of other derivative financial instruments". These 

criteria have been further detailed in Article 7(1) and (4) of the MiFID II Regulation.Section 4, Subsection 1, no. 10 of 
the Capital Markets ActPursuant to Section 4, Subsection 1, no. 10 of the Capital Markets Act options, futures, 
swaps, forward rate agreements and any other derivative contracts relating to climatic variables, freight rates or infla-

tion rates or other official economic statistics that must be settled in cash or may be settled in cash at the option of 
one of the parties other than by reason of a default or other termination event, as well as any other derivative cont-
racts relating to assets, rights, obligations, indices and measures not otherwise mentioned in this section (i.e. Section 

4 of the Capital Markets Act), which have the characteristics of other derivative financial instruments, having regard 



 

 

to whether, inter alia, they are traded on a Regulated Market, an OTF or an MTF, qualify as a "financial instrument" 
under the Capital Markets Act. In order for a physically settled derivative contract to qualify as a "financial instrument" 

under this section it must not be "for commercial purposes" and must "have the characteristics of other derivative 
financial instruments". These criteria have been further detailed in Article 7(3) and (4) of the MiFID II Regulation.Ac-
cording to Article 8 of the MiFID II Regulation, a derivative contract will be included under the provisions in Section 4, 

Subsection 1, no. 10 of the Capital Markets Act, inter alia where it relates to any of the following:1)commodity 
storage capacity;2)transmission or transportation capacity relating to commodities, whether cable, pipeline or other 
means with the exception of transmission rights related to electricity transmission cross zonal capacities when they 

are, on the primary market, entered into with or by a transmission system operator or any persons acting as service 
providers on their behalf and in order to allocate the transmission capacity;3)an allowance, credit, permit, right or si-
milar asset which is directly linked to the supply, distribution or consumption of energy derived from renewable re-

sources, except where the contract is already within the scope of Section C of Annex I to Directive 2014/65/EU. 
 

Change #985 - Moved (To)   
This provision may be relevant for Commodity Transactions (excluding Commodity Spot) relating to  

 

Change #986 - Inserted   

(green) certificates, to  

 

Change #987 - Inserted   
capacity rights and  

 

Change #988 - Inserted   

to emissions  

 

Change #989 - Moved (To)   
allowances other than Emission Allowances. 

 

Change #990 - Moved (To)   

Section 4, Subsection 1, no. 11 of the Capital Markets Act Pursuant to Section 4, Subsection 1, no. 11 of the Capital 
Markets Act emission allowances consisting of any units recognised for compliance with the requirements of Com-
mission Regulation (EU) no. 1031/2010 on the timing, administration and other aspects of auctioning of greenhouse 

gas emission allowances pursuant to Directive 2003/87/EC of the European Parliament and of the Council estab-
lishing a scheme for greenhouse gas emission allowances trading within the Community qualify as a "financial instru-
ment" under the Capital Markets Act.This provision may be relevant for Commodity Spot relating to Emission Allo-

wances. 
 

Change #991 - Inserted   
2.5Claims originating from agreements on energy products 

 

Change #992 - Moved (To)   
"Claims originating from agreements on energy products" means according to Section 5, no. 3 of the Capital Markets 

Act, claims originating from the following contracts and derivatives, including master agreements  
 

Change #993 - Inserted   
and  

 

Change #994 - Moved (To)   



 

 

close-out netting agreements, irrespective of where and how they are traded, and irrespective of whether they may 
only be cash-settled by reason of a default or other termination event: Contracts for the supply of or derivatives rela-

ting to natural gas, electricity, coal, oil or biofuel or transportation thereof, and CO2 allowances and certificates for 
energy based on renewable energy (VE-beviser). 

 

Change #995 - Moved (To)   
The scope of these types of financial obligations was introduced in the Capital Markets Act and is a Danish law addi-

tion to the scope set out above in  
 

Change #996 - Inserted   
Schedule B, section 2.4  

 

Change #997 - Moved (To)   

which comes from the Collateral Directive. The scope of financial obligations in Danish law was expanded to cover 
various contracts related to energy trading. Based on its wording the following criteria should be noted to assess the 
claims which in our view will be covered: 

 

Change #998 - Moved (To)   

claims, i.e. payment of money, and not claims for physical delivery of an energy product, the claims may arise 
from a contract relating to delivery of a physical energy product, either in the on-going trading relationship or in case 
of a close-out due to an event of default or other termination event (by notice or by automatic termination), such 

contract may relate to delivery of a physical energy product or be a derivative, the traded contract can be part of a 
master agreement or (other) close-out netting agreement, it is not relevant where and how the contract is entered 
into, and accordingly it can be traded OTC, via broker and/or on a market place, the contract relates to one of the 

following energy products: natural gas, electricity, coal, oil or biofuel or transportation thereof, or CO2 allowances or 
certificates for energy based on renewable energy (VE-beviser), and the scope is not directly linked to any EU rules 
and may as such be interpreted under Danish law.The scope of "claims originating from agreements on energy pro-

ducts" will in particular be relevant to the extent that a Commodity Transaction does not qualify under "claims origina-
ting from trading in "financial instruments"" described above; however, claims from certain contracts may be covered 
by both terms. 

 

Change #999 - Moved (To)   
For the purpose of this opinion 

 

Change #1000 - Inserted   
,  

 

Change #1001 - Moved (To)   
we note that in our view the following may be Relevant Financial Obligations due to qualifying as "claims originating 
from agreements on energy products": 

 

Change #1002 - Moved (To)   

claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, relating to 
natural gas may qualify as a Relevant Financial Obligation under this provision, irrespective of whether it relates to a 
contract for physical delivery or for cash settlement; 

 

Change #1003 - Inserted   



 

 

claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, relating to 
electricity may qualify as a Relevant Financial Obligation under this provision, irrespective of whether it relates to a 

contract for physical delivery or for cash settlement; 
 

Change #1004 - Moved (To)   
claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, relating to 
Emission Allowances, may20  qualify as a Relevant Financial Obligation under this provision, irrespective of whether 

it relates to a contract for physical delivery or for cash settlement; 
 

Change #1005 - Inserted   
 

 

Change #1006 - Inserted   

 Section 5, no. 3 of the Capital Markets Act uses the Danish term for "CO2 allowances" (i.e. "CO2 kvoter") and not 
the Danish term for "emission allowances" (i.e. "emissionskvoter") as used in the list of financial instruments in Sec-
tion 4 of the Capital Markets Act. The scope of the term CO2 allowances may potentially be broader than emission 

allowances, but it is not possible to make this determination only based on the wording of the provision and it is not 
explained in the preparatory works, but in our interpretation CO2 allowances will at least include Emission Allo-
wances for purposes of this opinion.  

 

Change #1007 - Inserted   

in our best view, claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity 
Spot, relating to (green) certificates, may qualify as a Relevant Financial Obligation under this provision, irrespective 
of whether it relates to a contract for physical delivery or for cash settlement;21   

 

Change #1008 - Inserted   
 

 

Change #1009 - Inserted   
 Section 5, no. 3 of the Capital Markets Act refers to "certificates for energy based on renewable energy (VE-bevi-

ser)", which is not (in its Danish version) defined in the Capital Markets Act. In our best view, the reference to "re-
newable energy" may be understood in accordance with current Danish law in Section 2, Subsection 2 of the Danish 
Act on the Promotion of Renewable Energy (Consolidated Act no. 1791 of 2 September 2021, as amended) which 

implements the definition in Article 2(1) of Directive (EU) 2018/2001 of the European Parliament and of the Council of 
11 December 2018 on the promotion of the use of energy from renewable sources (recast), and therefore in our best 
view "certificates for energy based on renewable energy" in Section 5, no. 3 of the Capital Markets Act would gene-

rally include (green) certificates evidencing the origin of energy produced from renewable non-fossil sources as de-
scribed in section 1.5(e) of the opinion.  

 

Change #1010 - Inserted   
and 

 

Change #1011 - Moved (To)   
claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, relating to 
transportation capacity of natural gas  

 

Change #1012 - Inserted   

 

 



 

 

Change #1013 - Inserted   

and of electricity  

 

Change #1014 - Moved (To)   
may qualify as a Relevant Financial Obligation under this provision, irrespective of whether it relates to a contract for 
physical capacity or for cash settlement.  

 

Change #1015 - Inserted   
However, claims (i.e. payment of money) originating from a Commodity Transaction, including a Commodity Spot, 
relating to emissions allowances other than Emission Allowances may in our view likely qualify as a Relevant Fi-
nancial Obligation under this provision, and derivatives contracts of such emissions allowances will qualify as a Rele-

vant Financial Obligation for purposes of this opinion if it is a derivative contract covered by Section 4, Subsection 1, 
no. 10 of the Capital Markets Act, re. Article 8 of the MiFID II Regulation, re. Schedule B, section 2.4; and commo-
dity storage capacity of natural gas may not qualify as a Relevant Financial Obligation under this provision, but 

claims (i.e. payment of money) originating from trading in derivatives on such storage capacity will qualify as a Rele-
vant Financial Obligation for purposes of this opinion if it is a derivative contract covered by Section 4, Subsection 1, 
no. 10 of the Capital Markets Act, re. Article 8 of the MiFID II Regulation, re. Schedule B, section 2.4. 

 

Change #1016 - Moved (To)   
2.6Notice of Termination Section 206, Subsection 2 of the Capital Markets Act provides that it can be agreed with 
legal effect towards a bankruptcy estate and creditors that upon the occurrence of an event of default or other enfor-

cement event, close-out netting of financial obligations shall occur when the non-defaulting party gives notice to this 
effect to the defaulting party. The said section further provides that if insolvency proceedings are commenced against 
the defaulting party, such party may require that close-out netting of financial obligations be effected so that the par-

ties are placed in a position as if close-out netting had occurred without undue delay after such time when the non-
defaulting party became, or should have become, aware that insolvency proceedings were commenced against the 
defaulting party.2.7Restrictions on Close-out Netting 

 

Change #1017 - Moved (To)   

Sections 207 and 208 of the Capital Markets Act set out certain  

 

Change #1018 - Inserted   
clarifications and/or  

 

Change #1019 - Moved (To)   

restrictions as to the financial obligations, which may be included in a close-out netting.  

 

Change #1020 - Moved (To)   
According to the Capital Markets Act, Section 207: Subsection 1: Close-out netting, which is carried out after the 
defaulting Danish Party has commenced formal restructuring proceedings, may include financial obligations that 

arose before the time when the non-defaulting party knew, or should have known, the circumstances occasioning the 
Limitation Day (fristdagen). Subsection 2: Close-out netting, which is carried out after the defaulting Danish Party 
has been declared bankrupt, may include financial obligations that arose before the time when the non-defaulting 

party knew, or should have known, the circumstances occasioning the Limitation Day (fristdagen). A close-out netting 
balance may not include financial obligations which came into existence after the day the bankruptcy of the Danish 
Party was announced in the Danish Official Gazette (Statstidende).According to the Capital Markets Act, Section 

208: Subsection 1: A financial obligation covered by Section 42, Subsections 3 and 4 of the Bankruptcy Act may be 
included in a close-out netting unless the non-defaulting party knew, or ought to have known, that the defaulting Da-



 

 

nish Party was insolvent when the claim against such defaulting Danish Party was acquired or came into exi-
stence. Subsection 2: A close-out netting may only be voidable pursuant to Section 69 of the Bankruptcy Act, if the 

close-out netting covered claims, which could not have been included in an agreed close-out netting in case of the 
Danish Party's bankruptcy, see Section 208, Subsection 1 and Section 207, Subsection 2. 

 

Change #1021 - Moved (To)   
2.8Financial Collateral Arrangements 

 

Change #1022 - Moved (To)   
2.8.1Background - Danish law relating to financial collateral arrangements 

 

Change #1023 - Inserted   
As mentioned in section 2.1 of this Schedule B,  

 

Change #1024 - Moved (To)   
the Collateral Directive, including the provisions relating  

 

Change #1025 - Moved (To)   
to financial collateral arrangements, was implemented into Danish law as of 1 January 2004. 

 

Change #1026 - Inserted   
Section 1, Subsection 10  

 

Change #1027 - Moved (To)   
of the Capital Markets Act states that the provisions of Chapter 36 of the Capital Markets Act apply to financial colla-

teral arrangements and to financial collateral after such financial collateral has been provided. Financial collateral 
shall be regarded as having been provided when the relevant act of perfection has been carried out.  

 

Change #1028 - Moved (To)   
A financial collateral arrangement is an agreement between parties covered by Section 196 of the Capital Markets 

Act (which includes Danish Parties covered by section  
 

Change #1029 - Inserted   
1.4 of the opinion 

 

Change #1030 - Moved (To)   

) on the posting of collateral for financial obligations (cf. Section 5, no. 2 and  

 

Change #1031 - Inserted   
Schedule B, sections 2.3-2.5  

 

Change #1032 - Moved (To)   

above) in the form of collateral covered by Section 197 of the Capital Markets Act, see below. Pursuant to Section 
196, Subsection 2, a retail client (as defined in MiFID II, Article 4(1)(11)) cannot be part in a title transfer financial col-
lateral arrangement. 

 

Change #1033 - Moved (To)   



 

 

A "financial collateral agreement" can be an agreement on provision of financial collateral in the form of transfer of 
title (overdragelse af ejendomsret) or in the form of charges/pledges (pant), cf. Section 5, no.1 of the Capital Markets 

Act. According to § 7 of the Credit Support Annex it is contemplated that collateralisation is made by transfer of 
title.According to Section 198, Subsection 2 of the Capital Markets Act, it must appear from a financial collateral ag-
reement which of the parties' financial obligations are covered by the agreement. 

 

Change #1034 - Moved (To)   

The parties may agree that the value of financial collateral posted under an agreement may be  

 

Change #1035 - Inserted   
set off  

 

Change #1036 - Moved (To)   

in a close-out amount calculation in accordance with the provisions on realisation in Section 203 of the Capital Mar-
kets Act. In addition, Section 201 of the Capital Markets Act provides that realisation or valuation of financial collate-
ral by a non-defaulting party in a close-out netting scenario to cover financial obligations must be on commercially 

reasonable terms. 
 

Change #1037 - Moved (To)   
2.8.2Type of collateralIn the Credit Support Annex it is contemplated that the Eligible Credit Support to be posted will 
be Cash or Letters of Credit. Only the following types of collateral are eligible as financial collateral under Section 

197, cf. Section 4, Subsection 1, nos. 1-3 of the Capital Markets Act (together "Eligible Danish Collateral"):1.Cash 
standing to the credit of an account;2.Transferable securities (with the exception of instruments of payment (beta-
lingsinstrumenter)) which are negotiable on the capital market, including:(a)shares in companies and other securities 

equivalent to shares in companies, partnerships and other entities, and depositary receipts in respect of sha-
res;(b)bonds and other forms of securitised debt, including depositary receipts in respect of such securities; 
and(c)any other securities giving the right to acquire or sell such securities as listed under items (a) or (b) hereof or 

giving rise to a cash settlement determined by reference to transferable securities, currencies, interest rates or 
yields, commodities or other indices or measures;3.Money-market instruments, including treasury bills, certificates of 
deposit and commercial papers, excluding instruments of payment; 4.Units in collective investment undertakings; 

and5.Credit claims (gældsfordringer), as defined in no. 4 of Section 5 of the Capital Markets Act, provided both par-
ties are covered by Section 196, Subsection 1, nos. 1-5 of the Capital Markets Act;except cash deposits which can-
not be made subject to legal proceedings, for example client accounts and certain pensions, cf. Section 197, Sub-

section 3.Cash received and credited to the Transferee's account is a type of financial collateral which qualifies as 
Eligible Danish Collateral.  

 

Change #1038 - Moved (To)   

A letter of credit is not in itself covered by the definition of Eligible Danish Collateral. We have not reviewed any spe-
cific Letter of Credit for the purpose of providing this opinion. A Letter of Credit is in accordance with its definition in 
the Credit Support Annex a standby letter of credit, bank guarantee or similar document issued irrevocably by a com-

mercial bank, and we assume that the Transferee may draw upon each such Letter of Credit in one or more dra-
wings in an aggregate amount (up to the face amount for which the Letter of Credit has been issued) that is equal to 
all amounts that are due and payable by the Transferor but have not been paid to the Transferee within the time allo-

wed for such payments under the Agreement (including any notice or grace period). We assume that the Letters of 
Credit will in accordance with their terms serve as Eligible Credit Support, but in respect of this opinion, the Letters of 
Credit will not be considered Eligible Danish Collateral and cannot be included in the calculation of one close-out net 

amount pursuant to the Capital Markets Act. Furthermore, we assume that the Letter of Credit will be issued by the 
relevant commercial bank to the Transferee directly and accordingly there is no title transfer.  

 

Change #1039 - Inserted   



 

 

The same applies in respect of a parent company guarantee, which, however, is issued by an intra-group parent and 
not a bank.  

 

Change #1040 - Inserted   

Since the questions contained in section 3.3 of the opinion relate to financial collateral and title transfer we do not 
express any view in our responses in the opinion  

 

Change #1041 - Moved (To)   
in relation to Letters of Credit 

 

Change #1042 - Inserted   
 and parent company guarantees. 

 


